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ADVERTISEMENT 


THE    SECOND    EDITION. 


Another  edition  of  this  work  having  been  called 
for,  tlie  author  takes  the  opportunity  of  expressing 
his  satisfaction  with  the  manner  in  which  his  humble 
perforTnance  has  been  received.  He  has  been  much 
flattered  by  the  favourable  notice  of  Chief  Justice 
Marshall,  Judge  Story,  Chancellor  Kent,  and  other 
distinguished  jurists,  who  have  done  him  the  honour 
to  communicate  to  him  their  approbation  of  the  plan 
of  the  work,  and  the  manner  of  its  execution  ;  and 
express  their  opinion  that  it  is  well  calculated  for 
the  attainment  of  the  object  for  which  it  was  intended. 
He  begs  leave  to  tender  them  his  thanks  for  their 
kindness  ;  and  having,  in  the  present  edition,  cor- 
rected the  only  error  of  construction  which  has  been 
pointed  out  to  him,  he  hopes  the  work  is  now  worthy 
of  confidence  as  a  guide  in  the  construction  of  our 
admirable  Constitution. 

The  error  alluded  to  was  on  page  70,  of  the  former 
edition  ;  where  it  w^as  stated,  that  the  power  of  Con- 
gress extends  to  lay  out  military  and  post-roads, 
through  the  several  States,  "^ivith  their  assent.^' 
Chief  Justice  JNIarshall,  in  a  letter  addressed  to  the 
author,  expresses  a  doubt  whether  the  assent  of  the 
States  is  requisite  for  the  construction  of  post  and 
military  roads,  which  Congress  is  expressly  au- 
thorized to  make  ;  though  such  assent  is  necessary 
for  other  internal   improvements  :  and  adds,  ^'  with 
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4  ADVERTISEMENT. 

this  exception,  I  do  not  recollect  a  single  statement 
in  your  book  which  is  not,  in  my  judgment,  entirely 
just." 

As  stated  in  the  preface  to  the  former  edition,  the 
principal  object  of  the  work  is  to  furnish  a  text-book 
for  the  instruction  of  youth.  The  author  has  learned 
that  it  has  already  been  adopted  in  some  colleges  and 
seminaries,  and  he  hopes  it  may  be  introduced  into 
general  use. 

The  first  edition  of  two  thousand  copies  having 
been  nearly  exhausted  in  less  than  a  year,  it  has  been 
thought  advisable  to  stereotype  the  work,  by  which 
means  it  can  be  furnished  as  a  text-book  on  the  mosl 
reasonable  terms. 

Feb.  8,  1834. 


PREFACE. 


In  a  country  like  this,  where  all  have  a  share  in  the 
government,  every  one  should  be  acquainted  with  its 
structure  and  principles.  The  Constitution,  by  which 
the  government  is  formed,  and  upon  which  depend 
the  validity  of  laws,  the  union  of  the  States,  and  the 
peace,  dignity,  and  happiness  of  the  nation,  should  be 
a  part  of  the  education  of  every  citizen,  w^hatever 
his  situation  or  occupation.  Although  several  works 
have  been  written  on  this  subject,  by  men  of  great 
learning  and  ability,  which  are  highly  useful  to  pro- 
fessional men,  and  those  who  have  the  leisure  and 
disposition  to  engage  in  this  important  study  ;  it  is 
believed,  that  nothing  has  been  attempted  in  the  way 
of  a  short  and  simple  exposition  of  the  principles  of 
the  Constitution,  for  the  use  of  young  persons,  and 
6uch  as  may  not  have  time  or  inclination  for  a  more 
extended  research.  ^With  this  impression,  the  fol- 
lowing Treatise  was  undertaken,  at  the  suggestion  of 
a  frieijiid,  whose  situation  led  him  particularly  to  no- 
tice the  want  of  such  a  book  in  the  instruction  of 
youth.  In  compiling  it,  the  author  has  relied  prin- 
cipally, upon  the  Federalist,  the  Commentaries  of 
Chancellor  Kent,  the  Treatises  of  Mr.  Rawle,  and 
Mr.  Sergeant,  and  the  Reports  of  the  Decisions  of 
the  Supreme  Court.  The  sentiments,  and  in  some 
cases,  the  language  of  these  books  are  used  without 
marks  of  quotation,  because  the  nature  of  this  work 
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did  not  require  it ;  but  they  may  be  readily  observed 
by  the  professional  reader. 

The  limits  of  the  work  would  not  permit  an  ex- 
tensive discussion  of  the  questions  which  have  arisen, 
as  to  the  construction  of  various  parts  of  the  Consti- 
tution. When  doubts  have  been  entertained  as  to 
the  true  meaning  of  any  part  of  it,  they  are  stated,  and 
what  is  believed  to  be  the  correct  interpretation 
given.  In  all  cases  decided  by  the  Supreme  Court, 
the  judgment  of  that  tribunal  is  the  standard  of  con- 
struction ;  and  great  care  has  been  taken  to  avoid 
party  questions  as  much  as  possible.  As  this  Trea- 
tise is  intended  principally  for  the  use  of  those  \yho 
cannot  be  presumed  to  be  acquainted  with  technical 
terms  and  phrases,  the  author  has  endeavoured  to  ex- 
plain all  such  as  would  be  likely  to  occasion  any  dif- 
ficulty. The  arrangement  of  the  Constitution  has 
been  followed,  both  because  it  is  good  in  itself,  and 
because  it  will,  probably,  be  the  best  mode  of  con- 
veying instruction  to  those  for  whom  this  work  is  in- 
tended. 

If  it  should  be  the  means  of  introducing  a  more 
general  acquaintance  with  the  Constitution,  or  of 
leading  the  youth  of  the  country  to  a  more  minute 
examination  of  its  structure,  by  which  they  will  ac- 
quire a  knowledge  of  its  excellencies,  and  a  stronger 
attachment  to  the  Union,  the  object  of  the  author 
will  be  attained  ;  and  he  will  congratulate  himself 
upon  the  performance  of  his  humble  task. 
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A.  Page 
Accused  persons,  rights  of,  127 
Adjournment  of  House,  .  60 
Admission  of  new  States,  133 
Ambassadors,  jurisdiction  of 

Supreme  Court,     .        126 
Amendments,  to  the  Consti- 
tution, .        135,  145 
how  made,         .         .       136 
advantages  of  the  plan,     136 
restriction  ofthe  power  of,  138 
Appeal,  from  State  courts  to 

Supreme  Court,     .       125 
prosecution  by,  what,        149 
Articles  of  Confederation,         171 
Arms,  the  right  to  bear,     .       147 
Armies,  how  raised  and  sup- 
ported, .         .         77 
Attainder,  bills  of,  what,    .         86 
not  to  be  passed,     86,  91 
what,        .         .         .129 
consequences  of,         .       129 
Authority  of  general  govern- 
ment Umited,  .       154 
but  not  to    powers  ex- 
pressly granted,      .       155 

B.  • 

Bail,  shall  not  be  excessive,      153 

Bank,  National,  right  of  es- 
tablishing,     .         .         83 

Bankrupt  laws,  power  to  en- 
act uniform,  .         72 

Bills,  manner  of  passing  both 

Houses,  .         .         62 

of   Attainder  not  to  be 

passed,.         .         .86,91 
for   raising  revenue,  to 
originate  in  House  of 
Representatives,     .         6 1 


Pace 
Bills  <*  credit,  what,  .         91 

Burr,  Colonel,  his  contest  for 

the  presidency  in  1801,  100 

C. 

Census,  rule  for  taking,  .  51 
Citizenship,  the  right  of,  .  131 
Columbia,  District  of,  .  80 
Commerce,  the  power  of  re- 
gulating, .  .  68 
Commercial  privileges,  equa- 
lity of,  secured,  .  87 
Compensation    for    property 

taken  for  public  use,      151 
Commissions,  all,  to  be  given 

by  the  President,  116 

Committees,  standing,       .         63 

Common  law,  what,  .       153 

Confederation,  articles  of, .       171 

want  of  energy,  the  great 

defect  of,        .         .       161 
imperfection  of  articles  of,  40 
Congress,  the  meeting  of,  58 

the  powers  of  each  House 

of,  separately,  .  58 
the  powers  of,  .  .  66 
to  levy  taxes,    .         .  67 

to  provide   for    defence 

and  general  welfare,  68 
to  borrow  money,  .  68 
to  regulate  commerce,  68 
to  impose  protective  du- 
ties, ...  69 
to    regulate    intercourse 

with  Indian  tribes,  70 

to  establish  a  rule  of  na- 
turalization, .         .         70 
to  establish  a  rule  of  ex- 
patriation,     .         .         71 
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Congress, 

to  enact  uniform  bank- 
rupt laws,      .         .         72 

to  coin  money,  .         73 

to  regulate  weights  and 
measures,       .         .         73 

to  make  post  offices  and 
roads,    ...         73 

to  make  internal  im- 
provements, .         .         73 

to  promote  the  progress 
of  science,     .         .         74 

to  establish  courts,     .         74 

to  define  and  punish  pi- 
racy, &c.       .         .         75 

to  define  and  punish  of- 
fences against  the  law 
of  nations,      .         .         75 

to  declare  war,  .         76 

to  grant  letters  of  marque 
and  reprisal,  .  .         77 

to  raise  and  support  ar- 
mies,    ...         77 

to  provide  and  maintain 
a  navy,  .         .  78 

to  make  rules  for  land 
and  naval  forces,    .         79 

to  provide  for  calling 

forth  the  militia,     .         79 

to  legislate  exclusively 
for  the  District  of 
Columbia,      •         .  79 

to  erect  forts  and  maga- 
zines,   .         .         .         80 

implied  powers  of,      .  81 

limitation  of  the  powers  of,  84 

orders,  resolutions,  and 
votes  of,         .  .  66 

compensation  of  mem- 
bers of,  .         .         60 

privileges  of  members 
of,  .         .         .         60 

exclusion  from  office  of 
members  of,  .         .  61 

military  offices  excepted,     61 
Conscience,  rights  of,  .        146 

;^.onstitution,  the  fundamen- 
tal law,  .         .         39 


Constitution, 

of  the  United  States,  25 

amendments  to,  35,  145 

how  made,  .       1 36 

preamble  of,       .         .         39 
the  objects  of,    .         .         42 
the    language   of  gene- 
ral,       .         .  44,  159 
opposition  to,    .        -.       145 
the  result  of  great  deli- 
beration,        .         .       160 
not    a   compact    of   the 
States,  but  a  frame  of 
government,            .        161 
operates    directly    upon 

the  people,     .         .       162 
not  a  compact,  but  a  go- 
vernment,     .         .       163 
Construction,   the  necessary 
consequence  of  imper- 
fection of  language,       159 
Contempt,  the  right  to  punish,    59 
Copy-rights,     ...         74 
Courts,  supreme,      .         .         74 
inferior,     .         .         .        118 
judges  of  the,  permanent,    1 18 
salary  of,      .         .        118 
jurisdiction  of  the,  of  the 

United  States,        .        119 
jurisdiction  of  the,  ne- 
cessary, .         .        121 
authority  of  the,  to  de- 
clare laws  void,      .        122 
this  authority  of  the,  ne- 
cessary, .         .        124 
appeal   from    the   State 
courts  to  the,  of  the 
Union,            .  .        125 
original    and    appellate 

jurisdiction,  .        126 

jurisdiction  of  the,  in  the 

case  of  ambassadors,      126 

Crimes,  to  be  tried  by  jury,      127 

Criminals,  fugitive,  .         .       133 

D. 

Debts,   former    engagements 

of  U.  S.  assumed,  138 
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Declaration  of  Independence,  167 
Defence,  the  power  of  provid- 
ing for,           .         ,  68 
Delegates  from  Territories,  53 
Dissolution  of  the  Union,  no 

provision  for,          .  162 

Direct  taxes,  what,    .         .  68 

Duties,  protective,     .         .  69 

E. 

Election  of  Senators  and  Re- 
presentatives, regulat- 
ed by  the  States,    .  58 
of  President,      .         .  98 

Electors, 

appointment  of,  .  99 
their  method  of  voting,  100 
their  votes  opened,  .  101 
object  of  their  appoint- 
ment, .  .  102 
its  operation,     .         .  102 

Executive,        ...  95 

object  of,  .         .         .  96 

unity  of,   .         .         ,  96 

term  of  service  of,      .  97 

Expatriation,             .         .  71 

Ex-post-facto  laws,  what,  86 

not  allowed,       .         .  86 

Exports,  no  duties  to  be  laid 

upon,             .         .  87 

F. 

Fines  shall  not  be  excessive,  153 
Forts,  exclusive  authority  of 

Congress  over,  .  80 
Freedom  of  speech  and  of  the 

press,  .         .       147 

Fugitives,         .         .         .132 

G. 

Government,  the  source  of 

the  present    .         .         41 

the  general,  not  formed 
by,  or  dependent  up- 
on, the  States,        .         42 

can  exercise  no  powers 
not  given  by  the 
Constitution,  .         43 


Government, 

powers  of,  limited,      .         45 
republican  form  of,  gua- 
ranteed, .         .        134 
authority  of,  limited,  154 
but  not   to  powers    ex- 
pressly given,         .       155 
advantages  of  our  form 
of,        .        .        .       164 

H. 

Habeas    Corpus,    not   to   be 
suspended,  except  in 
case  of  rebellion,  &c.,     85 
House     of     Representatives, 

how  composed,       .         47 
powers  of,  .         .         58 

officers  of,  .         .         53 

vacancies  in,  supplied,        53 
to  originate  revenue  bills,  61 

I. 

Impeachment,  what,  .       116 

against  whom  it  lies, .        117 

before  whom  tried,     .         57 

judgment  on,    .        116,117 

Implied  powers,         .         .         81 

Independence,  declaration  of,  167 

Indian  tribes,  regulation  of 

intercourse  with,  .  70 
Indictment,  when  necessary,  148 
Information,  criminal,  what,  149 
Internal  improvements,  .  73 
Imposts,         .         .  .92 

J. 

Jefferson,  Mr.,  his  contest  for 

the  Presidency  in  1801, 100 

Jeopardy  of  life  or  limb,  no 
person  can  be  twice 
put  in,  for  the  same 
offence,  .         ,       150 

what  is  meant  by,      .       150 

Journal    of  each   House   of 

Congress,       .         .         59 

Judiciary    (See  Courts),         117 
not  superior  to  other 
departments,  .       123 
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Judiciary,  extent  of  power  of,   119 
power  of,  does  not  ex- 
tend to  suits  by  indi- 
viduals against  States, 

131,  157 

Jury,  crimes  to  be  tried  by,      127 

trial  by,  when  necessary 

in  civil  cases,  .        152 

Judges,  permanent,  .         .       118 

L. 

Law,  the  supreme,  what,  139 

Legislature    of    the    United 

States,  .  .         44 

power  of,  limited,       .  45 

composition  of,  .   44,  45 

division  of,  into  two  bo- 
dies, .  .         46 
advantages  of  this,     .         46 
Law     of    nations,     oifences 

against,  .         .         75 

Letters  of  marque  and  reprisal,  77 
Limitation  of  the  powers  of 

Congress,      .         .         84 
of  individual  States,  89 

M. 

Militia,  ...  79 

Money,  power  to  borrovir,  68 

to  coin,  .         .  72 

how  to  be  drawn  from 

the  treasury,  .  88 

N. 

Navy,   Congress    to   provide 

and  maintain,  .         78 

Nobility,  no  titles  of,  to  be 

granted,  .  .88,91 

NaturaUzation,  power  of  Con- 
gress to  establish  a  uni- 
form rule  of,  .         70 

O. 

Oath,  of  President  of  United 

States,  .  .        106 

to  support  the  Constitu- 
tion, by  whom  to  be 
taken,  .       141 


Orders,  requiring  the  signa- 
ture of  the  President,      66 

P. 

Patents,  ...         74 

Post  offices  and  roads,       .         73 
Preamble,  object  of  a,        .         39 
of  the  Constitution,         39 
Piracy,  how  defined  and  pu- 
nished, .         .         75 
Presents,  not  to  be  received 
from  foreign  govern- 
ments,           .         .         89 
President  and  Vice  President, 

mode  of  election,  100,  157 
its  operation,  .  .  102 
President,  electors  for,  .  98 
residence  of,  .  .  104 
qualifications  of,  .        103 

native  citizenship,      .       103 
age,  .         .         .       104 

when  chosen  by  House 

of  Representatives,  101 
provision  in  case  of  re- 
moval from  olTice  of,  104 
evidence  of  refusal  or  re- 
signation, .  .  105 
compensation  of,  .  105 
oath  of,  .         .       106 

powers  and  duties  of,        106 
is  commander-in-chief,      107 
can  require  the  written 
opinions  of  the  heads 
of  departments,      .       107 
can  grant  reprieves  and 

pardons,  .  .  107 
can  make  treaties,  .  108 
appointment  of  officers 

by,        .         .         .       113 
advantages  of  appoint- 
ment by,        .         .       113 
removal  from  office,  by,    114 
vacancies  in  office,  how 

supplied  by   .         .       114 
duty  of,  to  give  informa- 
tion to  Congress,   .       115 
power   of,    to    convene 
Congress,  ,       1 15 


INDEX. 


11 


President, 

to  adjourn  Congress,        1 1 5 
to  commission  officers,      1 16 
impeachment  of,         .       116 
power  of  pardon  of,  does 
not    extend     to    im- 
peachments, ,       117 
veto  of,               .         .         64 
Press,  the  freedom  of,        .       147 
Property,  the  power  of  Con- 
gress over  the,  of  the 
United  States,         .        134 
Protective   duties,  power  of 

imposing,       .         .         69 
Punishments,    shall    not    be 

cruel,  .         .        153 

R. 

Ratification,  the    assent    of 
nine  States  necessary 
to  the,  of  the  Consti- 
tution, .         .       143 
Records,  force  of,  of  the  dif- 
ferent States,  .       130 
Religious  test,           .         .       141 
Resignation  of  President  or 
Vice   President,  how 
proved,           .         .        105 
Representation, 

the  principle  of,  .         51 

vacancy  in,  how  supplied,  53 
Representatives, 

how  chosen,  .  .  48 
apportionment  of,  .  50 
difficulty  of,  .  .  50 
House  of,  how  composed,  47 
the  number  of, .  .  52,  53 
the  ratio  of,  .  .  52 
time  of  service  of,  .  48 
qualifications  of,  .  48 
objects  of,  .         .         49 

election  of,  regulated  by 
States,  .         J         58 

Resolutions,  requiring  signa- 
ture of  the  President,     66 
^  Revenue  bills, 

to  originate  in  House  of 
Representatives,     .         61 


Republican  form  of  govern- 
ment guaranteed,  134 

Rights,  reserved  to  the  peo- 
ple and  the  States,        154 

S. 
Senate,  how  composed,      .         54 
a  permanent  body,     .         55 
vacancies  in,  how  supplied,  56 
the  Vice  President  of  U.  S. 

president  of  the,     .         56 

other  officers  of,  .         57 

a  court  of  impeachment,     57 

powers  of,  .         .         57 

Senators, 

how  chosen,      .         .         54 
the  consequence  of  a  re- 
fusal of  the  States  to 
elect,     ...         55 
the  classing  of,  .         55 

qualifications  of,         .         56 
election  of,  regulated  by 
the  States,      .         .         58 
States, 

limitations  of  the  powers  of,  89 
cannot  make  treaties,  89 

grant  letters  of  marque,  90 
coin  money,  .  90 
issue  bills  of  credit,  90 
pass  bills  of  attainder 

or  ex-post-facto  law,  9 1 
make  laws  impairing 
the   obligation  of 
contracts,  .         9  a 

lay  imposts  without 
consentof  Congress,  92 
right   of,    to   lay   taxes, 

how  far  it  extends,  92 

restrictions  upon,       .  93 

reserved  rights  of,  .  93 
concurrent  powers  of,  94 
admission  of  new,  into 

the  Union,  .       133 

governments  of,  do  not 
possess  all  the  reserv- 
ed powers,  .       156 
Slaves,  importation  of,       .         85 
fugitive,    .         .        .132 
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Slaves,  representation  of,  . 
Separation, 

of  the  States,  no  provi- 
sion for,         .         .       162 

no  right  of,  in  one  State,  1 63 


Taxation,  the  power  of,    . 

67 

Taxes,  direct,  what  are,   . 

68 

rule  of  apportionment  of, 

51 

Territories,  delegates  from, 

53 

Territory,  of  the  U.  S.,  power 

of  Congress  over. 

134 

Test,  religious,  not  allowed 

as  a  qualification  for 

office. 

141 

Testimony,  no  one  compel- 

led   to   give,   against 

himself, 

151 

Titles,  of  nobility, 

88 

Treason,  what. 

128 

evidence  of, 

128 

punishment  of. 

129 

Treasury,  how  money  to  be 

drawn  from,  . 

88 

Treaties,  what,          ,         . 

109 

repeal  prior  laws, 

112 

Treaties,  propriety  of  giving 

power  of  making  them, 

to  President,  .       109 

their  effect,       .         110,140 

what,  binding,  .       140 
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The  Constitution  of  the  United  States  is  the  first 
instance  of  a  government,  deliberately  formed  by  the 
people  for  whose  benefit  it  was  intended.  The  ori- 
gin of  most  other  governments  is  lost  in  the  obscu- 
rity of  time  ;  but  enough  of  their  history  can  be 
traced,  to  convince  every  one,  that  they  arose  from 
accident,  and  were  moulded  by  circumstances,  with- 
out any  preconcerted  plan  by  their  original  framers ; 
and,  generally,  without  any  view  to  the  happiness,  or 
the  interests  of  the  governed.  The  earliest  govern- 
ments of  which  we  have  any  knowledge,  seem  to 
have  been  of  the  patriarchal  kind,  which  have  de- 
generated into  the  despotism  that  now  prevails  on 
the  continent  of  Asia.  The  ancient  republics  were 
formed  by  the  expulsion  of  tyrants  ;  when  the  peo- 
ple, under  the  dread  of  oppression,  gave  authority  to 
persons  chosen  by  themselves,  or  retained  it  in  their 
own  hands,  without  any  settled  plan,  or  well  defined 
notions  of  the  system  they  meant  to  establish.  All 
the  modern  governments  of  Europe  have  sprung 
from  the  feudal  system,  and  bear  evident  marks  of 
their  feudal  origin.  The  barbarous  hordes  which 
overran  Europe,  in  the  fourth  and  fifth  centuries, 
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were  under  the  command  of  petty  chieftains,  who 
associated  together  for  the  purposes  of  conquest,  and 
paid  a  temporary  obedience  to  some  distinguished 
leader.  As  they  settled  upon  the  conquered  territo- 
ries, their  interest  led  them  to  form  unions  for  mutual 
support  and  defence  ;  and  the  chieftain  who  had  led 
them  successfully  in  war,  was  generally  acknowledged 
as  the  head  of  the  nation,  with  the  title  of  king.  As 
his  authority  depended,  principally,  upon  his  per- 
sonal power,  his  children  seldom  commanded  the 
same  influence  ;  and  the  history  of  those  ages  present 
a  continual  series  of  contentions  between  the  kings 
and  their  barons,  in  which  the  people  were  employed 
by  each,  for  their  own  aggrandizement ;  and  the  cha- 
racter of  the  government  was  determined  by  the  suc- 
cess of  the  contending  parties.  In  England,  from 
peculiar  circumstances,  the  people  gradually  rose  to 
importance  and  power  ;  and  while,  on  the  continent, 
the  authority  of  the  kings  and  the  nobles  almost  uni- 
versally prevailed,  to  the  entire  subjection  of  the 
great  mass  of  the  population  ;  in  that  island  the  rights 
of  the  people  w^ere  better  understood,  and  the  princi- 
ples of  a  free  government  were  established.  From 
this  source  we  derive  our  ideas  of  popular  represen- 
tation ;  but  it  was  reserved  for  our  immediate  ances- 
tors to  give  to  the  world  an  example  of  a  govern- 
ment, deliberately  framed  by  the  people,  for  their 
own  benefit,  and  entirely  dependent  upon  them  for 
its  support.  A  short  sketch  of  its  history  will  be 
the  best  introduction  to  an  examination  of  its  prin- 
ciples. 

The  English  colonies  in  this  country,  though  se- 
parated by  territorial  boundaries,  and  jealous  of  each 
other,  in  some  respects,  w^ere  always  united  by  com- 
munity of  language,  and  of  interest,  and  the  feeling 
that  they  were  subject  to  one  common  government. 
Drawn  into  the  wars  of  the  parent  country,  they 
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were  frequently  exposed  to  the  attacks  of  the  French, 
and  their  savage  allies,  the  Indians.  This  led  to  as- 
sociations for  common  defence,  and  accustomed  them 
to  look  to  each  other  for  mutual  assistance.  The  first 
association  of  this  kind  was  formed,  as  early  as  1643, 
by  the  eastern  colonies,  who  united  under  the  name 
of  the  •'  United  Colonies  of  New  England,''  for  their 
mutual  defence  against  the  Indian  tribes,  by  whom 
they  were  surrounded.  But  it  was  not  until  near  a 
century  afterwards,  that  any  general  union  was  form- 
ed among  the  colonies.  In  1722,  there  was  a  con- 
vention of  the  governors  and  commissioners  of  se- 
veral of  the  provinces,  held  at  Albany,  in  the  province 
of  New  York,  to  make  arrangements  for  the  more 
effectual  protection  of  the  interior  frontier  ;  and  in 
1754,  this  plan  of  union  among  the  colonies,  received 
the  sanction  of  the  British  government,  who  invited 
them  to  send  commissioners  to  the  same  place,  to  con- 
sult upon  the  best  means  of  defending  America,  in 
case  of  a  war  w^ith  France,  which  was  then  expected. 
The  commissioners  assembled  accordingly  ;  but  they 
carried  their  views  much  further  than  w^as  intended 
by  the  British  government,  and  proposed  a  plan  for 
a  confederation  of  all  the  colonies,  with  a  general 
council,  to  be  chosen  triennially,  by  the  provincial 
assemblies,  and  a  president,  to  be  appointed  by  the 
crown.  This  plan,  from  different  motives,  was  re- 
jected, both  by  the  governments  of  the  colonies,  and 
by  that  of  England  ;  and  some  of  the  most  intel- 
ligent men  of  this  country  were  of  opinion  that  it 
would  be  impossible  to  reconcile  the  differences  of 
the  provinces-  so  as  to  unite  them  in  a  common  con- 
federacy. 

The  importance,  however,  of  such  a  union  was 
acknowledged  by  all,  and  the  idea  of  forming,  it  was 
so  familiar  to  our  colonial  ancestors,  that  wdien,  a  few 
years  afterwards,  the  English  parliament  began  to 
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exercise  an  unreasonable  authority  over  them,  they 
readily  consulted  together  on  the  means  of  defence, 
and  took  measures  for  a  common  resistance.  In 
1765,  a  congress  of  delegates,  from  nine  colonies, 
assembled  at  New  York,  prepared  a  bill  of  rights,  in 
which,  among  other  things,  the  power  of  taxation 
was  declared  to  belong  solely  to  their  own  colonial 
legislatures  ;  and  when  it  was  found  that  the  British 
ministers  still  persisted  in  their  attempts  to  usurp  the 
entire  government  of  this  country,  the  colonies  united 
in  sending  delegates  to  Philadelphia,  with  the  general 
authority  "  to  meet  and  consult  together  for  the  com- 
mon welfare."  This  was  the  first  real  continental 
Congress,  and  laid  the  foundation  of  subsequent  per- 
manent union.  Although  without  any  coercive  au- 
thority, they  adopted  resolutions,  declaratory  of  what 
they  deemed  their  unalienable  rights,  as  English  free- 
men ;  pointing  out  to  their  constituents  the  danger 
with  which  their  rights  were  threatened  by  the  pro- 
ceedings of  ministers  ;  and  binding  them,  by  the 
most  sacred  ties  of  honour  and  patriotism,  to  renounce 
commerce  with  Great  Britain,  as  the  best  means  of 
guarding  against  her  encroachments.  The  feeling 
which  pervaded  the  country,  gave  the  force  of  laws 
to  these  recommendations,  and  the  colonies,  animated 
by  one  spirit,  embarked  in  the  same  cause  of  resist- 
ance to  ministerial  aggression. 

In  May,  1775,  a  Congress  again  assembled  at  Phi- 
ladelphia, with  instructions  "  to  concert,  agree  jupon, 
direct,  order,  and  prosecute,'^  such  measures  as  they 
should  deem  best  to  obtain  redress  for  American 
grievances.  The  whole  nation  was  excited,  and  mea- 
sures were  taken  for  open  and  forcible  resistance  to 
the  English  authority,  but  the  people  were  not  yet 
prepared  to  throw  off  the  colonial  yoke,  and  renounce 
for  ever  their  dependence  upon  the  parent  State.  It 
was  not  till  the  next  year,  after  blood  had  been  shed,  and 
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preparations  for  war  had  been  made  on  both  sides, 
that  the  people  became  sensible  that  they  must  either 
submit  at  discretion  to  foreign  government,  or  boldly 
assert  their  independence ;  and  on  the  4th  of  July, 
1776,  the  Congress  assembled  at  Philadelphia,  issued 
that  Declaration,  which  marks  the  era  of  our  separate 
political  existence.  The  new  States  were  now  en- 
gaged in  war  with  a  powerful  enemy,  and  all  their 
efforts  were  directed  to  bring  it  to  a  happy  termina- 
tion. For  this  purpose  they  contracted  foreign  al- 
liances, and  endeavoured  to  strengthen  the  union 
which  already  existed  among  themselves.  During 
the  continuance  of  the  war,  a  sense  of  common  dan- 
ger, and  the  absolute  necessity  of  co-operation  in  the 
glorious  cause  in  which  they  were  engaged,  was  a 
sufficient  bond  of  union.  But  even  then,  the  pro- 
priety of  some  closer  connexion  than  this  alone 
would  produce,  was  so  evident,  that  Congress  under- 
took to  prepare  articles  of  confederation,  by  which 
the  States  might  be  more  intimately  united  ;  and,  in 
some  degree,  subject  to  one  controlling  power.  This 
plan  invested  Congress  with  many  of  the  powers  of 
sovereignty,  including  the  right  to  make  peace  and 
war,  the  direction  of  all  military  affairs,  and  all  trans- 
actions with  foreign  governments.  But  they  could 
make  no  laws  for  the  government  of  individuals  ; 
possessed  no  revenue  but  what  arose  from  the  con- 
tributions of  the  States  ;  could  raise  neither  money 
nor  troops,  but  by  requisitions  upon  the  State  legisla- 
tures ;  and  could  exercise  no  power  of  any  im- 
portance, without  the  assent  of  nine  States.  It  was, 
in  fact,  but  a  "  league  of  friendship,"  dependent,  for 
its  operation,  upon  the  will  of  each  of  its  members, 
and  altogether  unfit  for  a  permanent  goveri^rnent. 
The  fundamental  and  fatal  defect  of  the  system,  was, 
that  it  was  a  confederacy  of  States,  and  an  attempt  to 
govern  them  in  their  collective  or  sovereign  capacity, 
b2 
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It  had  no  means  to  enforce  its  decrees,  and  its  power 
terminated  in  a  requisition  upon  the  States.  Instead, 
therefore,  of  the  mild  but  irresistible  influence  of 
laws  upon  individuals,  there  were  only  recommenda- 
tions to  State  legislatures,  conscious  of  their  power, 
and  tenacious  of  their  dignity  ;  who  might  refuse 
compliance  with  the  requisitions,  and  could  not  be 
compelled  to  submission,  unless  by  force  of  arms, 
and  with  the  certainty  of  civil  war.  Imperfect  as 
was  this  plan  of  government,  it  met  with  great  op- 
-position  from  the  State  legislatures,  who  were  un- 
willing to  relinquish  any  portion  of  their  authority  ; 
and,  at  last,  yielded  only  a  reluctant  assent  from  a 
sense  of  its  necessity.  It  was  not  until  the  spring  of 
1781,  that  all  the  States  agreed  to  the  measure,  and  a 
short  time  was  sufficient  to  prove  its  inefficiency. 
The  evils  of  this  confederacy  are  thus  stated  by 
Chancellor  Kent,  with  equal  truth  and  precision  : 

"  Almost  as  soon  as  it  was  ratified,  the  States  began 
to  fail  in  a  prompt  and  faithful  obedience  to  its  laws. 
As  danger  receded,  instances  of  neglect  became  mx)re 
frequent,  and  by  the  time  of  the  peace  of  17S3,  the 
disease  of  the  government  had  displayed  itself  with 
alarming  rapidity.  The  delinquencies  of  one  State 
became  a  pretext  or  apology  for  those  of  another. 
The  idea  of  supplying  the  pecuniary  exigencies  of 
the  nation,  from  requisitions  on  the  States,  was  soon 
found  to  be  altogether  delusive.  The  national  en- 
gagements seemed  to  have  been  altogether  abandon- 
ed. Even  the  contributions  for  the  ordinary  ex- 
penses of  the  government,  fell  almost  entirely  upon 
the  two  States  which  had  the  most  domestic  re- 
sources. Attempts  were  very  early  made  by  Con- 
gress^and  in  remonstrances  the  most  manly  and  per- 
suasive, to  obtain  from  the  several  States  the  right  of 
levying,  for  a  limited  time,  a  general  impost  for  the 
exclusive  purpose  of  providing  for  the  discharge  of 
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the  national  debt.  It  wavS  found  impracticable  to 
unite  the  States  in  any  provision  for  the  national 
safety  and  honour.  Interfering  regulations  of  trade, 
and  interfering  claims  of  territory,  were  dissolving 
the  friendly  attachments,  and  the  sense  of  common 
interest,  which  had  cemented  and  sustained  tlie  union, 
during  the  arduous  struggles  of  the  Revolution.  Symp- 
toms of  distress,  and  marks  of  humiliation,  were  ra- 
pidly accumulating.  It  was  with  difficulty  that  the 
attention  of  the  States  could  be  sufficiently  excited, 
to  induce  them  to  keep  up  a  sufficient  representation 
in  Congress,  to  form  a  quorum  for  business.  The 
finances  of  the  nation  were  annihilated.  The  whole 
army  of  the  United  States  was  reduced,  in  17S4,  to 
eighty  persons  ;  and  the  States  were  urged  to  provide 
some  of  the  militia,  to  garrison  the  western  posts.  In 
short,  to  use  the  language  of  the  authors  of  the  Fede- 
ralist, *  each  State,  yielding  to  the  voice  of  immediate 
interest,  or  convenience,  successively  withdrew  its 
support  from  the  confederation,  till  the  frail  and  tot- 
tering edifice  was  ready  to  fall  upon  our  heads,  and 
crush  us  beneath  its  ruins.'  " 

Such  was  the  state  of  the  confederacy,  after  the 
danger  in  which  it  had  originated,  had  passed  away. 
But  new,  and  even  greater  evils  threatened  the  peo- 
ple of  this  country.  Broken  up  into  thirteen  distinct 
governments,  having  different  interests,  and  separated 
from  each  other  by  mutual  jealousy  ;  it  was  but  too 
probable  that  they  would  be  engaged  in  constant  dis- 
putes, which  would  terminate  in  civil  wars,  and  pro- 
duce a  state  of  things,  in  comparison  with  which 
their  former  subjection  to  England  would  have  been 
a  blessing.  Unable  to  fulfil  its  engagements  with 
foreign  nations,  or  with  its  domestic  creditors,  the 
Union  had  lost  its  respect  at  home,  and  abroad  ;  its 
requisitions  had  become  little  better  than  a  jest  and 
a  by-Vv'ord   throughout  the  country  ;  the  States  ha- 
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bitually  disregarded  its  authority  ;  and  it  everywhere 
exhibited  symptoms  of  a  speedy  dissolution. 

The  most  urgent  want,  was  that  of  money,  to  pay 
the  debts,  and  defray  the  expenses  of  the  government. 
To  supply  this,  Congress  proposed  to  the  States  to 
invest  it  with  power  to  impose  a  duty  of  five  per 
cent,  upon  all  imported  articles,  for  a  limited  time, 
but  they  refused  ;  and  this  refusal  sealed  the  fate  of 
the  confederacy.  It  has  been  a  subject  of  congratula- 
tion since,  that  this  power,  so  much  desired  at  the 
time,  was  not  granted.  Had  it  been  so,  the  govern- 
ment might  have  continued  to  maintain  its  feeble  ex- 
istence, and  the  country  might  have  been,  to  this  day, 
languishing  under  the  baneful  influence  of  an  im- 
potent union.  But  a  brighter  era  dawned,  and  a  new 
Union,  which  we  hope  will  be  lasting,  arose  from  the 
ruins  of  the  first. 

In  1785,  commissioners  were  appointed  by  the  two 
States  of  Maryland  and  Virginia,  to  meet  at  Alexan- 
dria, to  form  a  compact  between  those  States  relative 
to  the  navigation  of  the  Chesapeake  Bay,  and  also  to 
establish  a  tariff' of  duties  on  in-iports,  to  which  those 
two  States  should  conform.  Their  deliberations  led 
them  to  extend  their  views  to  the  other  States  ;  and 
they  agreed  to  recommend  to  their  respective  legisla- 
tures the  appointment  of  delegates,  to  meet  those 
from  other  States,  for  the  purpose  of  devising  some 
general  plan  for  the  regulation  of  commerce,  and 
raising  a  national  revenue. 

Accordingly,  in  the  month  of  January,  1786,  the 
legislature  of  Virginia  appointed  commissioners,  who 
were  to  meet  such  as  might  be  appointed  by  the  other 
States,  and  consult  upon  some  plan  for  establishing  a 
uniform  system  in  their  commercial  relations,  which 
might  be  reported  to  the  several  States  for  their  rati- 
fication and  adoption.  This  appointment  was  notified 
to  the  other  States,  and  Annapolis,  in  Maryland,  was 
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named  as  the  place  of  meeting.  This  example  was 
followed  by  some  of  the  States,  and  commissioners 
from  live  of  them  met  in  Annapolis  the  ensuing  Sep- 
tember. It  was  soon  perceived,  that  in  order  to  pro- 
duce any  beneficial  result,  the  representation  ought 
to  be  more  general,  and  the  powers  of  the  delegates 
more  ample  ;  and  the  convention  therefore  adjourned, 
after  having  agreed  upon  a  report,  to  be  made  to  the 
respective  States,  representing  the  necessity  of  a  com- 
plete revision  of  the  federal  system,  and  recom- 
mending the  appointment  of  deputies  for  this  pur- 
pose, to  meet  in  convention,  in  Philadelphia  on  the 
second  day  of  the  ensuing  May.  This  recommenda- 
tion also  received  the  sanction  of  Congress,  who 
adopted  a  resolution  on  the  21st  of  February,  1787, 
declaring  that  "  in  the  opinion  of  Congress,  it  was 
expedient  that  on  the  second  Monday  in  May  next, 
a  convention  of  delegates,  who  shall  have  been  ap- 
pointed by  the  several  'States,  be  held  in  Philadel- 
phia, for  the  sole  and  express  purpose  of  revising  the 
articles  of  confederation,  and  reporting  to  Congress, 
and  the  several  legislatures,  such  alterations  and  pro- 
visions therein,  as  shall,  when  agreed  to  in  Congress, 
and  confirmed  by  the  States,  render  the  federal  Con- 
stitution adequate  to  the  exigencies  of  government, 
and  the  preservation  of  the  union. ^^ 

Under  this  authority,  deputies  from  all  the  States, 
except  Rhode  Island,  assembled  in  Philadelphia,  in 
the  month  of  May,  and  having  chosen  General  Wash- 
ington president  of  the  Convention,  proceeded  to  de- 
liberate upon  the  objects  of  their  meeting,  with  closed 
doors.  After  a  session  of  several  months,  during 
which  time  they  were  constantly  occupied  with  the 
important  subject  intrusted  to  them,  they  agreed 
upon  the  present  Constitution,  which  was  transmitted 
to  Congress,  to  be  submitted  to  the  people  of  the  se- 
veral States,  for  their  ratification  and  adoption. 
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It  was  accompanied  by  a  letter  to  Congress,  writ- 
ten by  General  Washington,  as  president  of  the  Con- 
vention, in  which,  after  stating  the  necessity  of  a  new 
organization  of  government,  he  says:  "It  is  ob- 
viously impracticable,  in  the  federal  government  of 
these  States,  to  secure  all  rights  of  independent  sove- 
reignty to  each,  and  yet  provide  for  the  interest  and 
safety  of  all.  Individuals  entering  into  society,  must 
give  up  a  share  of  liberty  to  preserve  the  rest.  In  all 
our  deliberations  on  this  subject,  we  kept  steadily  in 
our  view,  that  which  appears  to  us  the  greatest  interest 
of  every  true  American,  the  consolidation  of  our 
Union,  in  which  is  involved  our  prosperity,  felicity, 
safety,  perhaps  our  national  existence.  This  impor- 
tant consideration,  seriously  and  deeply  impressed 
upon  our  minds,  led  each  State  in  the  Convention  to 
be  less  rigid  on  points  of  inferior  magnitude,  than 
might  have  been  otherwise  expected  ;  and  thus,  the 
Constitution,  which  we  now  present,  is  the  result  of 
a  spirit  of  amity,  and  of  that  mutual  deference  and 
concession,  which  the  peculiarity  of  our  political  situa- 
tion rendered  indispensable.'' 

The  Constitution  thus  prepared  was  submitted  by 
Congress,  to  the  people  of  each  State,  assembled  in 
conventions,  called  for  this  purpose.  In  this  respect, 
it  differed  essentially  from  the  former  articles  of  con- 
federation ;  which  were  formed  and  ratified  by  the 
State  legislatures,  without  the  intervention  of  the 
people  ;  but  the  present  government  of  the  Union  is 
founded  on  the  broad  basis  of  the  will  of  the  people, 
and  derives  all  its  authority  from  their  ratification. 

After  a  minute  examination  of  every  article  in  the 
several  State  conventions,  during  a  period  of  several 
months,  in  which  time,  the  most  distinguished  men 
in  the  country  were  engaged  in  its  consideration,  and 
its  greatest  talents  and  ingenuity  w^ere  exerted  in  the 
attack  and  defence,  the  Constitution  was  finally  rati- 
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fied  by  eleven  States,  and  preparations  were  made  for 
carrying  it  into  operation  on  the  4th  of  March,  1789, 
when  the  new  government  was  organized,  and  com- 
menced its  career  under  the  direction  of  General 
Wavshington  ;  who  was  unanimously  elected  the  first 
President.  North  Carolina  and  Rhode  Island,  the 
only  dissenting  States,  at  length  agreed  to  adopt  it, 
and  in  June,  1790,  it  comprised  \11  the  members  of 
the  original  confederacy.  The  a.iimosity  of  opposi- 
tion soon  subsided,  public  credit  A^as  restored,  public 
confidence  established  ;  and  the  beneficial  influence 
of  the  new  system  was  felt  in  the  promotion  of  na- 
tional and  individual  prosperity,  which  has  ever 
since  continued  to  flourish  under   ts  protection. 
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Preamble. 
We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquillity,  provide  for  the 
common  defence,  promote  the  general  welfare,  and  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish  this 
constitution  for  the  United  States  of  America. 

ARTICLE  I. 

Of  the  Legislatnre. 

SECTIOX  I. 

1.  All  legislative  powers  herein  granted,  shall  be  vested  in  a  con- 
gress of  the  United  States,  which  shall  consist  of  a  Senate  and  House 
of  Representatives. 

SECTION  II. 

1.  The  House  of  Representatives  shall  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the  several  stages  ;  and  the 
electors  in  each  state  shall  have  the  quahfications  requisite  for  electors 
of  the  most  numerous  branch  of  the  state  legislature. 

2.  IVo  person  shall  be  a  representative  who  shall  not  have  attained 
to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of 
that  state  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  states  which  may  be  included  within  this  union,  according  to 
their  respective  numbers,  which  shall  be  determined  by  adding  to  the 
whole  number  of  free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of  all  other 
persons.  The  actual  enumeration  shall  be  made  within  three  years 
after  the  first  meeting  of  the  Congress  of  the  United  States,  and  within 
every  subsequent  term  of  ten  years,  in  such  manner  as  they  shall  by 
law  direct.  The  number  of  representatives  shall  not  exceed  one  for 
every  tliirty  thousand,  but  each  state  shall  have  at  least  one  represent- 
ative ;  and  until  such  enumeration  shall  be  made,  the  state  of  JV'Vw 
Hampshire  shall  be  entitled  to  choose  three;  Massachusetts  eight; 
Rhode  Island  and  Providence  Plantations  one  ;  Connecticut  five  ; 
JSTew  York  six ;  J\'e-io  Jersey  four ;  Peimsylvania  eight ;  Delaivare 
one  ;  Maryland  six  ;  Virginia  ten  ;  A'orth  Carolina  five  ;  South 
Carolina  five  ;  and  Georgia  three. 

4.  When  vacancies  happen  in  the  representation  from  any  state,  the 
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executive  authority  thereof  shall  issue  writs  of  election  to  fill  up  such 
vacancies. 

5.  The  House  of  Representatives  shall  choose  their  speaker  and  other 
officers,  and  shall  have  the  sole  power  of  impeachment. 

SECTIOX   III. 

1.  The  Senate  of  the  United  States  shall  be  composed  of  two  sena- 
tors from  each  state,  chosen  by  the  legislature  thereof,  for  six  years ; 
and  each  senator  shall  have  one  vote. 

2.  Immediately  after  they  shall  be  assembled  in  consequence  of  the 
first  election,  they  shall  be  divided,  as  equally  as  may  be,  into  three 
classes.  The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at 
the  expiration  of  the  second  year,  of  the  second  class  at  the  expiration 
of  the  fourth  year,  and  of  the  third  class  at  the  expiration  of  the  sixth 
year,  so  that  one-third  may  be  chosen  every  second  year ;  and  if 
vacancies  happen,  by  resignation  or  otherwise,  during  the  recess  of 
the  legislature  of  any  state,  the  executive  thereof  may  make  temporary 
appointments  until  the  next  meeting  of  the  legislature,  which  shall 
then  fill  such  vacancies. 

3.  No  person  shall  be  a  senator  who  shall  not  have  attained  to  the 
age  of  thirty  years,  and  been  nine  years  a  citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  for 
which  he  shall  be  chosen. 

4.  The  Vice  President  of  the  United  States  shall  be  President  of  the 
Senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

5.  The  Senate  shall  choose  their  other  officers,  and  also  a  president 
pro  tempore,  in  the  absence  of  the  Vice  President,  or  when  he  shall 
exercise  the  office  of  President  of  the  United  States. 

6.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
W^hen  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation. 
When  the  President  of  the  United  States  is  tried,  the  chief  justice 
shall  preside  ;  and  no  person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present. 

7.  Judgment  in  case  of  impeachment  shall  not  extend  further  than 
to  removal  from  office,  and  disqualification  to  hold  and  enjoy  any  office 
of  honour,  trust,  or  profit,  under  the  United  States ;  but  the  party 
convicted  shall,  nevertheless,  be  liable  and  subject  to  indictment,  trials 
judgment,  and  punishment  according  to  law. 

SECTION  IV. 

1.  The  times,  places,  and  manner  of  holding  elections  for  senators 
and  representatives,  shall  be  prescribed  in  each  state  by  the  legislature 
thereof;  but  the  Congress  may  at  any  time,  by  law,  make  or  alter  such 
regulations,  except  as  to  the  place  of  choosing  senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall 
by  law  appoint  a  different  day. 

SECTION  V. 

1.  Each  House  shall  be  the  judge  of  the  elections,  returns,  and 
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qualifications  of  its  own  members ;  and  a  majority  of  each  shall  con- 
stitute a  quorum  to  do  business  ;  but  a  smaller  number  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel  the  attendance  of 
absent  members,  in  such  manner  and  under  such  penalties  as  each 
House  may  provide. 

2.  Each  House  niay  determine  the  rule  of  its  proceedings,  punish 
its  mcml>ers  for  disorderly  behaviour,  and,  with  the  concurrence  of 
two-thirds,  expel  a  member. 

3  Each  House  shall  keep  a  journal  of  its  proceedings,  and  from  time 
to  time  publish  the  same,  excepting  such  parts  as  may  in  their  judgment 
require  secrecy  ;  and  the  yeas  and  nays  of  the  members  of  either  House, 
on  any  questiim,  shall,  at  the  desire  of  one-fifth  of  those  present,  be 
entered  on  the  journal. 

4.  Neither  House  during  the  session  of  Congress  shall,  without  tuo 
consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  in  which  the  two  houses  shall  be  sitting. 

SECTION  VI. 

1.  The  senators  and  representatives  shall  receive  a  compensation 
for  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury 
of  the  United  States.  They  shall  in  all  cases,  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during  their  attcnd- 
arice  at  the  session  of  their  respective  Houses,  and  in  going  to  or  return- 
ing from  the  same  ;  and  for  any  speech  or  debate  in  either  House,  they 
shall  not  be  questioned  in  any  other  place. 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he 
was  elected,  be  appointed  to  any  civil  office  under  the  authority  of 
the  United  States  which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased,  during  such  time ;  and  no  person 
holding  any  office  under  the  United  States  shall  be  a  member  of  either 
House  during  his  continuance  in  office. 

SECTIOX  Yll. 

1 .  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Kepre- 
sentatives  ;  but  the  Senate  may  propose  or  concur  with  amend me^^s, 
as  on  other  bills. 

2.  Every  bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate  shall,  before  it  become  a  law,  be  presented  to  the  Presi- 
dent of  the  United  States ;  if  he  approve,  he  shall  sign  it ;  but  if  not, 
he  shall  return  it,  with  his  objections,  to  that  House  in  which  it  shall 
have  originated,  w^ho  shall  enter  the  objection  at  large  on  their  journal, 
and  proceed  to  reconsider  it.  If,  after  such  reconsideration,  two-thirds 
of  that  House  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with 
the  ot)jections,  to  the  other  House,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two-thirds  of  that  House,  it  shall  become  a 
law.  13 ut  in  all  such  cases  the  votes  of  both  Houses  shall  be  deter- 
mined by  yeas  and  nays,  and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal  of  each  House  respect- 
ively.    If  any  bill  shall  not  be  returned  by  the  Prcsitlent  within  <pn 
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days  (Suntlays  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless 
the  Congress  by  their  adjournment  prevent  its  return,  in  which  case  it 
shall  not  be  a  law^. 

3.  Ever^^  order,  resolution,  or  vote  to  which  the  concurrence  of  the 
Senate  and  House  of  Representatives  may  be  necessary,  (except  a  ques- 
tion of  adjournment,)  shall  be  presented  to  the  President  of  the  United 
States ;  and  before  the  same  shall  take  effect,  shall  be  approved  by 
him,  or  being  disapproved  by  him,  shall  be  repassed  by  two-thirds  of 
the  Senate  and  House  of  Representatives,  according  to  the  rules  and 
limitations  prescribed  in  the  case  of  a  bill. 

SECTION  VIII. 

The  Congress  shall  have  power — 

1.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare  of  the 
United  States ;  but  all  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States  : 

2.  To  borrow  money  on  the  credit  of  the  United  States  : 

3.  To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes  : 

4.  To  establish  a  uniform  rule  of  naturalization,  and  uniform  laws 
on  the  subject  of  bankruptcies,  throughout  the  United  States : 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard  of  weights  and  measures : 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States ; 

7.  To  establish  post  offices  and  post  roads  : 

8.  To  promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries : 

9.  To  constitute  tribunals  inferior  to  the  supreme  court. 

10.  To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offences  against  the  law  of  nations : 

11.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water : 

12.  To  raise  and  support  armies;  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years : 

13.  To  provide  and  maintain  a  navy  : 

14.  To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces : 

15.  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  repel  invasions  : 

1 6.  To  provide  for  organizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the  service 
of  the  United  States,  reserving  to  the  states  respectively  the  appoint- 
ment of  the  officers  and  the  authority  of  training  the  militia  according 
to  the  discipline  prescribed  by  Congress : 

17.  To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over 
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such  district  (not  exceeding  ten  miles  square,)  as  may,  by  cession  of 
particular  states  and  the  acceptance  of  Congress,  become  the  seat  of 
government  of  the  United  States,  and  to  exercise  like  authority  over 
all  places  purchased,  by  the  consent  of  the  legislature  of  the  state  in 
which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  an\  other  needful  buildings :  and, 

18.  To  make  all  laws  which  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the  United  States,  or  any 
department  or  officer  thereof. 

SECTION    IX. 

1.  The  migration  or  importation  of  such  persons  as  any  of  the  states 
now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
Congress  prior  to  the  year  one  thousand  eight  hundred  and  eight,  but 
a  tax  or  duty  may  be  imposed  on  such  importation,  not  exceeding  ten 
dollars  for  each  person. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended 
unless  when,  in  case  of  rebellion  or  invasion,  the  public  safety  may 
require  it. 

3.  No  bill  of  attainder,  or  ex-post-facto  law,  shall  be  passed. 

4.  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  proportion 
to  the  census  or  enumeration  hereinbefore  directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state. 
No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of  another ;  nor  shall  vessels  bound 
to  or  from  one  state  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

6.  No  money  shall  be  drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law  ;  and  a  regular  statement  and  account 
of  the  receipts  and  expenditures  of  all  public  money  shall  be  published 
from  time  to  time. 

7.  No  title  of  nobiUty  shall  be  granted  by  the  United  States,  and  no 
person  holding  any  otiice  of  profit  or  trust  under  them  shall,  without 
the  consent  of  Congress,  accept  of  any  present,  emolument,  office,  or 
title  of  any  Idnd  whatever,  from  any  king,  prince,  or  foreign  state. 

SECTION  X. 

1.  No  state  shall  enter  into  any  treaty,  alliance,  or  confederation; 
grant  letters  of  marque  and  reprisal ;  coin  money  ;  emit  bills  of  credit; 
make  any  thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts* 
pass  any  bill  of  attainder,  ex-post-facto  law,  or  law  impairing  the  obli- 
gation of  contracts  ;  or  grant  any  title  of  nobility. 

2.  No  state  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws ;  and  the  nett  produce  of 
all  duties  and  imposts  laid  by  any  state  on  imports  or  exports  shall  be 
for  the  use  of  the  treasury  of  the  United  States,  and  all  such  laws  shall 
be  subject  to  the  revision  and  control  of  Congress.  No  state  shall, 
without  the  consent  of  Coiigress,  lav  any  duty  on  toimage,  keep  troops 
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or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  compact 
with  another  state,  or  with  a  foreign  power,  or  engage  in  war,  unless 
actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  II. 

Of  the  Executive. 

SECTION  I. 

1.  The  executive  power  shall  be  vested  in  a  President  of  the  United 
States  of  America.  He  shall  hold  his  office  during  the  term  of  four 
years,  and,  together  with  the  Vice  President,  chosen  for  the  same  term, 
be  elected  as  follows : — 

2.  Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof 
may  direct,  a  number  of  electors,  equal  to  the  whole  number  of  senators 
and  representatives  to  which  the  state  may  be  entitled  in  Congress; 
but  no  senator  or  representative,  or  person  holding  any  office  of  trust 
or  prolit  under  the  United  States,  shall  be  appointed  an  elector. 

3.  The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant 
of  the  same  state  with  themselves.  And  they  shall  make  a  list  of  all 
the  persons  voted  for,  and  of  the  number  of  votes  for  each  ;  which  list 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  govern- 
ment of  the  United  States,  directed  to  the  President  of  the  Senate.  The 
President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House 
of  Representatives,  open  all  the  certificates,  and  the  votes  shall  then  be 
counted.  The  person  having  the  greatest  number  of  votes  shall  be  the 
President,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed ;  and  if  there  be  more  than  one  who  have  such  a  majority, 
and  have  an  equal  number  of  votes,  then  the  House  of  Representatives 
shall  immediately  choose  by  ballot  one  of  them  for  President ;  and  if 
no  person  have  a  majority,  then,  from  the  five  highest  on  the  list,  the 
said  House  shall  in  like  manner  choose  the  President.  But  in  choosing 
the  President,  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote  ;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  states,  and  a 
majority  of  all  the  states  shall  be  necessary  to  a  choice.  In  every  case 
after  the  choice  of  the  President,  the  person  having  the  greatest  number 
of  votes  of  the  electors  shall  be  Vice  President.  But  if  there  should 
remain  two  or  more  who  have  equal  votes,  the  Senate  shall  choose  from 
them  by  ballot  the  Vice  President. 

4.  The  Congress  may  determine  the  time  of  choosing  the  electors 
and  the  day  on  which  they  shall  give  their  votes,  which  day  shall  be 
the  same  throughout  the  United  States. 

5.  No  person  except  a  natural-born  citizen,  or  a  citizen  of  the  United 
States  at  the  time  of  the  adoption  of  this  constitution,  shall  be  eligible 
to  the  office  of  President ;  noitlier  shall  any  person  be  eligible  to  that 
office  who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and 
been  fourteen  years  a  resident  within  the  United  States. 

6.  In  case  of  the  removal  of  the  President  from  office,  or  of  his  death. 


THE  UNITED  STATES.  31 

resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  said 
i>ffice,  the  same  shall  devolve  on  the  Vice  President ;  and  the  Congress 
may  by  law  provide  for  the  case  of  removal,  death,  resignation,  or  ina- 
bility, both  of  the  President  and  Vice  President,  declaring  what  officer 
shall  then  act  as  President ;  and  such  officer  shall  act  accordingly,  until 
the  disability  be  removed  or  a  President  shall  be  elected. 

7.  The  President  shall,  at  stated  times,  receive  for  his  services  a  com- 
pensation, which  shall  neither  be  increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  period  any  other  emolument  from  the  United  States,  or 
any  of  them. 

8.  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the 
following  oath  or  affirmation  : — 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 
office  of  President  of  the  United  States,  and  will,  to  the  best  of  my  ability, 
preserve,  protect,  and  defend  the  constitution  of  the  United  States." 

SECTION  II. 

1.  The  President  shall  be  commander-in-chief  of  the  army  and  navy 
of  the  United  States  and  of  the  militia  of  the  several  states,  when  called 
into  the  actual  service  of  the  United  States ;  he  may  require  the  opinion 
in  writing  of  the  principal  officer  in  each  of  the  executive  departments, 
upon  any  subject  relating  to  the  duties  of  their  respective  offices;  and 
he  shall  have  power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States,  except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  make  treaties,  provided  two-thirds  of  the  senators  present, 
concur :  and  he  shall  nominate,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate,  shall  appoint  ambassadors,  other  public  ministers 
and  consuls,  judges  of  the  supreme  court,  and  all  other  officers  of  the 
United  States,  whose  appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law.  But  the  Congress  may 
by  law  vest  the  appointment  of  such  inferior  oflicers  as  they  think 
proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments. 

3.  The  President  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  Senate,  by  granting  commissions,  which 
shall  expire  at  the  end  of  their  next  session. 

SECTIOX  III. 

1.  He  shall,  from  time  to  time,  give  to  Congress  information  of 
the  state  of  the  Union,  and  recommend  to  their  consideration  such 
measures  as  he  shall  judge  necessary  and  expedient;  he  may,  on 
extraordinary  occasions,  convene  both  Houses,  or  either  of  them ;  and 
in  case  of  disagreement  between  them,  with  respect  to  the  time  of 
adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think 
proper ;  he  shall  receive  ambassadors  and  other  public  ministers ;  he 
shall  take  care  that  the  laws  be  faithfully  executed ;  and  shall  com- 
tnission  all  the  officers  of  the  United  States. 
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SECTION  IV. 

1.  The  President,  Vice  President,  and  all  civil  officers  of  the  United 
States,  shall  be  removed  from  oflice  on  impeachment  for  and  conviction 
of  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

A  ITICLE  III. 

Of  the  Judiciary. 

SECTIOK   I. 

1.  The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  Congress  may,  from 
time  to  time  order  and  establish.  The  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good  behaviour;  and 
shall,  at  stated  times,  receive  for  their  services  a  compensation,  which 
shall  not  be  diminished  during  their  continuance  in  office. 

SECTION  II. 

1.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their  authority  ;  to  all 
cases  affecting  ambassadors,  other  public  ministers,  and  consuls  ;  to  all 
cases  of  admiralty  and  maritime  jurisdiction ;  to  controversies  to  which 
the  United  States  shall  be  a  party ;  to  controversies  between  two  or 
more  states ;  between  a  state  and  citizens  of  another  state ;  between 
citizens  of  different  states  ;  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states ;  and  between  a  state,  or  the  citi- 
zens thereof  and  foreign  states,  citizens,  or  subjects. 

2.  In  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction.  In  all  the  other  cases  before  mentioned 
the  Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions,  and  under  such  regulations  as  Congress 
shall  maks, 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,  and  such  trial  shall  be  held  in  the  state  where  the  said  crimes 
shall  have  been  committed  ;  but  when  not  committed  within  any  state, 
the  trial  shall  be  at  such  place  or  places  as  Congress  may  by  law- 
have  directed. 

SECTION   III. 

1.  Treason  against  the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort.  No  person  shall  be  convicted  of  treason,  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  confession  in 
open  court. 

2.  Congress  shall  have  power  to  declare  the  punishment  of  treason  \ 
but  no  attainder  of  treason  shall  work  corruption  cf  blood,  or  forfeiture, 
except  during  the  life  of  tlic  person  attainted. 
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ARTICLE  IV. 

jyrisceUaneous, 

SECTION  I. 

1 .  Full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state.  And 
Congress  may,  by  general  laws,  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings  shall  be  proved,  and  the  effect  thereof. 

SECTION  IT. 

1.  The  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states. 

2.  A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  state,  shall, 
on  demand  of  the  executive  authority  of  the  state  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime. 

3.  No  person  held  to  service  or  labour  in  one  state,  under  the  laws 
thereof,  escaping  into  another  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such  service  or  labour ;  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labour  may  be  due. 

SECTION  III. 

1.  New  states  may  be  admitted  by  Congress  into  this  Union ;  but 
no  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of 
any  other  state,  nor  any  state  be  formed  by  the  junction  of  two  or  more 
states,  or  parts  of  states,  without  the  consent  of  the  legislatures  of  the 
states  concerned,  as  well  as  of  Congress. 

2.  Congress  shall  have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory,  or  other  property  belong- 
ing to  the  United  States ;  and  nothing  in  this  constitution  shall  be  so 
construed  as  to  prejudice  any  claims  of  the  United  States  or  of  any 
particular  state. 

SECTION  IT. 

1.  The  United  Slates  shall  guarantee  to  every  state  in  this  Union  a 
republican  form  of  government,  and  shall  protect  each  of  them  against 
invasion ;  and,  on  application  of  the  legislature,  or  of  the  executive 
(when  the  legislature  cannot  be  convened),  against  domestic  violence. 

ARTICLE  V. 

Of  Atnendments. 

1.  Congress,  whenever  two- thirds  of  both  Houses  shall  deem  it 
necessary,  shall  propose  amendments  to  this  constitution ;  or,  on  the 
application  of  the  legislatures  of  two-thirds  of  the  several  states,  shall 
call  a  convention  for  proposing  amendments,  which,  in  either  case,  shall 


34  CONSTITUTION  OF 

be  valid  to  all  intents  and  purposes,  as  part  of  this  constitution,  when 
ratified  by  the  legislatures  of  three-fourths  of  the  several  states,  or  by- 
conventions  in  three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  Congress;  provided,  that  no  amend- 
ment which  may  be  made  prior  to  the  year  one  thousand  eight  hundred 
and  eight,  shall  in  any  manner  affect  the  first  and  fourth  clauses  in  the 
ninth  section  of  the  first  article  ;  and  that  no  state,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the  senate. 

ARTICLE  VI. 

jyHscellaneoits. 

1.  All  debts  contracted,  and  engagements  entered  into,  before  the 
adoption  of  this  constitution,  shall  be  as  valid  against  the  United  States 
under  this  constitution,  as  under  the  confederation. 

2.  This  constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land  ;  and  the  judges  in  every  state  shall  be  bound  thereby, 
any  thing  in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding. 

3.  The  senators  and  representatives  before  mentioned,  and  the 
Piembers  of  the  several  state  legislatures,  and  all  executive  and  judicial 
oflicers,  both  of  the  United  States  and  of  the  several  states,  shall  be 
bound  by  oath  or  affirmation  to  support  this  constitution :  but  no 
religious  test  shall  ever  be  required  as  a  qualification  to  any  ofl[ice,  oi 
public  trust,  under  the  United  States. 

ARTICLE  VIL 

Of  the  Iiat{ficatio7i. 
1.  The  ratification  of  the  conventions  of  nine  states  shall  be  suffi- 
cient for  the  establishment  of  this  Constitution  between  the  states  so 
ratifying  the  same. 

Done  in  Convention,  by  the  unanimous  consent  of  the  states  present, 
the  seventeenth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty-seven,  and  of  the  Independence 
of  the  United  States  of  America  the  twelfth.  In  witness  whereof, 
we  have  hereunto  subscribed  our  names. 

GEORGE  WASHINGTON, 
President,  and  Deputy  from  Virginia, 

NEW   HAMPSHIRE.  CONKECTICUT. 

John  Langdon,  William  Samuel  Johnson, 

Nicholas  Gilman.  Roger  Sherman. 

■MASSACHUSETTS.  NEW  TOHK, 

Natlianiel  Gorman,  Alexander  Hamilton. 

Rufus  King. 
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KTEW  JEUSET. 

William  Livingston, 
David  Brearly, 
William  Patterson, 
Jonathan  Dayton. 

PENNSYLVANIA. 

Benjamin  Franklin, 
Thomas  Mifflin, 
Robert  Morris, 
George  Clymer, 
Thomas  Fitzsiiaons, 
Jared  Ingersoll, 
James  Wilson, 
Governcur  Morris. 

DELAWARE. 

George  Read, 
Gunning  Bedford,  jun. 
John  Dickinson, 
Richard  Bassett, 
Jacob  Broom. 

Mtest, 


MARYLAND. 

James  M'Henry, 

Daniel  of  St.  Tho.  Jenifer, 

Daniel  Carroll. 

VIRGINIA. 

John  Blair, 

James  Madison,  jun. 

NORTH  CAROLINA. 

William  Blount, 
Richard  Dobbs  Spaiglit, 
Hugh  WiUiamson. 

SOUTH  CAROLINA. 

John  Rutledge, 
Chas.  Cotesv^'orth  Pinckney, 
Charles  Pinckney, 
Pierce  Butler. 

GEORGIA. 

William  Few, 
Abraham  Baldwin. 

WILLIAM  JACKSON,  Secretary. 


AMENDMENTS  TO  THE  CONSTITUTION. 


Art.  L  Congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  government  for  a  redress 
of  grievances. 

Art.  2.  A  well-regulated  militia  being  necessary  to  the  security  of 
a  free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed. 

Art.  3.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner ;  nor  in  time  of  war,  but  in  a  manner 
to  be  prescribed  by  law. 

Art.  4.  The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated;  and  no  warrants  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

Art.  5.  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury 
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except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  public  danger ;  nor  shall 
any  person  be  subject  for  the  same  offence  to  be  put  twice  in  jeopardy 
of  life  or  limb ;  nor  shall  be  compelled,  in  any  criminal  case,  to  be 
witness  against  himself;  nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law ;  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation. 

Art.  6.  In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation ;  to  be  confronted 
with  the  witnesses  against  him ;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favour ;  and  to  have  the  assistance  of 
counsel  for  his  defence. 

Art.  7.  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served ;  and  no  fact  tried  by  jury  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States  than  according  to  the  rules  of  the 
common  law. 

Art.  8.  Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

Art.  9.  The  enumeration  in  the  constitution  of  certain  rights, 
shall  not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

Art.  10.  The  powers  not  delegated  to  the  United  States  by  the  con- 
stitution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states 
respectively  or  to  the  people. 

Art.  11.  The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity  commenced  or  prose- 
cuted against  one  of  the  United  States  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state. 

Art.  12.  §  1.  The  electors  shall  meet  in  their  respective  states, 
and  vote  by  ballot  for  President  and  \'ice  President,  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  state  with  themselves ; 
they  shall  name  in  their  ballots  the  person  voted  for  as  President,  and 
in  distinct  ballots  the  person  voted  for  as  Vice  President ;  and  they 
shall  make  distinct  lists  of  all  persons  voted  for  as  President  and  of 
all  persons  voted  for  as  Vice  President,  and  of  the  number  of  votes  for 
each,  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  government  of  the  United  States,  directed  to  the  President 
of  the  Senate;  the  President  of  the  Senate  shall,  in  the  presence  of 
the  Senate  and  House  of  Representatives,  open  all  the  certificates,  and 
the  votes  shall  then  be  counted  ;  the  person  having  the  greatest  num- 
ber of  votes  for  President  shall  be  the  President,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed  ;  and  if  no  person 
have  such  a  majority,  then  from  the  persons  having  the  4iighest  num- 
bers, not  exceeding  three,  on  the  list  of  those  voted  for  as  President, 
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the  House  of  Representatives  shall  choose  immediately  by  ballot  the 
President.  But  in  choosing  the  President,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one  vote  ;  a  quo- 
rum for  this  purpose  shall  consist  of  a  member  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  And  if  the  House  of  Representatives  shall  not  choose  a 
President  vfhenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  Vice  President  shall 
act  as  President,  as  in  the  case  of  the  death  or  other  constitutional 
disability  of  the  President. 

2.  The  person  having  the  greatest  number  of  votes  as  Vice  Presi- 
dent shall  be  the  Vice  President,  if  such  number  be  a  majority  of  the 
whole  number  of  electors  appointed  ;  and  if  no  person  have  a  majority, 
then  fi-om  the  two  highest  numbers  on  the  list  the  Senate  shall  choose 
the  Vice  President :  a  quorum  for  the  purpose  shall  consist  of  two- 
thirds  of  the  whole  number  of  senators,  and  a  majority  of  the  whole 
number  shall  be  necessary  to  a  choice. 

3,  But  no  person  constitutionally  ineligible  to  the  office  of  President 
shall  be  eligible  to  that  of  Vice  President  of  the  United  States. 


BRIEF  EXPOSITION,  &c. 


CHAPTER  I. 
THE    PREAMBLE. 

The  Constitution  of  a  nation  is  the  fun-  j^^j^**"^^^ 
damental  regulation  that  determines  the  man- 
ner in  which  the  public  authority  is  to  be 
executed.*  This  may  either  be  in  writing, 
as  in  this  country,  or  depend  upon  custom 
and  long  established  usage,  as  in  most  other 
parts  of  the  world.  Our  Constitution  is,  in 
a  peculiar  manner,  the  expression  of  the  will 
of  the  people  of  the  United  States,  as  to  the 
powers  with  w^hich  their  government  shall 
be  invested,  and  the  manner  in  which  those 
powers  shall  be  executed.  It  therefore  de- 
serves the  careful  consideration  of  every 
citizen. 

The  object  of  a  preamble  is,  to  state  the  •gJ/'^Q®  ^J" 
parties  to  an  instrument,  and  to  declare,  in  preai*ole. 
general  terms,  its  meaning.  Although  placed 
at  the  commencement,  it  is  usually  com- 
posed after  all  the  rest  has  been  completed, 
and,  if  properly  framed,  is  of  great  use  in 
leading  to  a  right  construction  of  it,  espe- 
cially of  those  parts  which  might  otherwise 
appear  doubtful. 

In  an  instrument  prepared  with  so  much 
care  as  the  Constitution  of  the  United  States, 

*Vattel,  b.I.  ch.  iii.  $27. 
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which  occupied,  for  several  months,  the  ex- 
clusive attention  of  many  of  the  first  men  of 
the  country,  and  was  at  last  produced  as  the 
result  of  a  compromise  of  conflicting  inter- 
ests, and  finally  adopted  by  thirteen  distinct 
conventions,  in  which  every  clause  was  se- 
verely scrutinized,  and  every  possible  objec- 
tion raised  ;  we  are  to  expect  that  every  part 
has  a  meaning,  and  that  nothing  is  redundant. 
Accordingly  the  preamble  contains  much  im- 
portant matter.  In  order  to  understand  it 
fully,  it  is  necessary  to  recollect  the  situation 
of  affairs  before  it  was  adopted. 

The  ifu-       The  thirteen  States  were  loosely  connect- 

perfection         ,  ,,  cii  ^     '  ^  •    ^ 

of  the  Arti-  ed  together  by  a  federal  compact,  in  which 
clesofCon-  f^^gy  ^ycre   regarded   as   independent  sove- 

i6clGr3,tion  -■•■■•• 

reignties,  and  to  which  the  people,  as  indivi- 
dualsj  were  not  parties.  The  mutual  jealousy 
of  the  parties  to  the  old  confederation  ap- 
peared in  the  second  article  of  the  league, 
which  declared  that,  "  each  State  retained 
its  sovereignty,  freedom,  and  independence, 
and  every  power,  jurisdiction,  and  right, 
which  was  not,  by  that  confederation,  ex- 
pressly delegated  to  the  United  States  in 
Congress  assembled."  This  bond,  slight  as 
it  was,  was  sufficient  to  hold  them  together, 
during  the  struggle  for  independence,  while 
they  were  striving  for  the  same  object,  and 
united  by  a  sense  of  common  danger.  But 
no  sooner  was  this  pressure  removed  by  the 
restoration  of  peace,  than  the  insufficiency 
of  the  connexion  was  sensibly  felt.  The 
States  had  different,  and  apparently  clash- 
ing interests,  which  threatened  a  speedy 
disunion.  The  government  had  no  power 
but  what  was  derived  from  the  respect  of  the 
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community,  and  that  was  daily  diminished 
by  the  impunity  with  which  its  authority  was 
disregarded.  It  had  incurred  pecuniary  re- 
.sponsibilities  to  its  own  citizens,  and  to 
foreigners,  which  it  was  unable  to  meet, 
without  contributions  from  the  States,  which 
it  had  no  means  to  enforce.  It  had  no  con- 
trol over  individuals  :  a  requisition  on  the 
several  States  terminated  its  legislative  pow- 
er ;  and  it  was  almost  entirely  destitute  of 
executive  or  judicial  authority.  With  no 
superior  to  restrain  them,  and  no  common 
tribunal  to  wiiich  to  appeal,  the  States  could 
not  long  continue  united  :  internal  dissen- 
sion;-and  external  violence,  were  alike  to  be 
apprehended,  and  anarchy,  confusion,  per- 
haps subjugation,  might  be  the  ultimate  re- 
sult. In  this  state  of  things,  the  Constitu- 
tion w^as  adopted  by  the  People,  acting  in 
their  sovereign  capacity  ;  and  the  preamble 
asserts  their  supremacy,  and  announces,  in 
general  terms,  the  objects  of  their  action. 

Many  of  the  evils  of  the  old  confedera-     The 
tion  arose  from  its  nature,  as  an  association  source    of 
of  sovereign  States,  and  the  tenacity  of  its  gotem*''''"* 
members,   in   maintaining   and  adhering  to  "^ent 
their  real  or  supposed  rights.     To  eradicate 
this  source  of  evil,  the  present  Constitution 
commences  with  a  declaration,  that  it  is  form- 
ed by  "  the  People  of  the  United  States," 
and  not,  as  the  former  confederacy,  by  the 
several   States.     Indeed    it   might   well   be 
doubted  whether  the  State  legislatures  could 
form  such  a  union  as  the  government  of  the 
United  States.     Their  powers  are  defined  in 
their  respective  constitutions  ;  and  are  to  be 
exercised  by  them,  in  the  m.ode  there  pre- 

d2 
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scribed,  not  delegated  to  a  distinct  and  inde- 
pendent sovereignty,  created  by  themselves. 
There  is  no  doubt  of  their  competency  to 
form  a  league,  such  as  the  former  confedera- 
tion ;  but  it  is  by  no  means  clear,  that  they 
could  create  a  new  government,  with  exten- 
sive powers,  acting  directly  upon  the  people, 
and  f^ssentially  altering  and  controlling  their 
own  delected  -authority.  However  this  may 
be,  the  origin  c  f  the  general  government,  the 
source  of  all  its  \  *>^xer,  was  a  matter  too  im- 
portant to  be  left  ill  doubt,  and  it  is  therefore 
declared  to  be  ordained  and  established  by 
"  the  People  of  tie  United  States." 


y 


The  ob-  Their  design  iii  establishing  it,  is  also 
ironstitu-^^^  stated.  1st.  To  form  a  more  perfect  union, 
tion.  2d.  To  establish  justice.      3d.  To  insure  do- 

mestic tranquillity.  4th.  To  provide  for  the 
common  defence.  5th.  To  promote  the  ge- 
neral welfare,  and  6th.  To  secure  the  bless- 
ings of  liberty  to  themselves  and  their  pos- 
terity. 

The  limits  of  this  work  do  not  permit  a 
minute  examination  of  each  of  these  items  ; 
but  it  is  evident  that  they  were  intended  to 
remedy  the  evils  experienced  under  the  for- 
mer confederation  ;  and  that  they  comprised 
every  thing  requisite,  with  the  blessing  of 
Divine  Providence,  to  render  a  people  pros- 
perous and  happy. 

The  ge-      It  is  evident,  then,  that  the  Constitution 
neral   gov-  ^f  |^]-,p  United  States  was  established,  not  by 

emment         ,       -^  .        ,     .  .  •^-  i    \^ 

not  formed  the  btates  m  their  sovereign  capacities,  but 
by,  or  de- ej-j-jpi-jjjtically,  as  the  preamble  declares,  by 
upon!the  the  People  ;  the  same  people  who,  in  their 
States        respective  States,  formed  the  State  constitu- 
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tioiis.  There  can  be  no  doubt,  that  the  peo- 
ple had  a  right  to  invest  the  general  govern- 
ment with  such  powers,  as  they  might  deem 
proper,  and  to  restrain  the  States  from  the 
exercise  of  any,  which  they  might  consider 
incompatible  with  the  objects  of  the  general 
compact ;  to  make  the  powers  of  the  State  | 

governments,  in  certain  cases,  subordinate  to 
those  of  the  nation,  or  to  reserve  to  them- 
selves those  portions  of  sovereignty,  which 
they  might  not  choose  to  delegate  to  either.  * 
The  Constitution  was  not,  therefore,  neces- 
sarily carved  out  of,  the  existing  State  sove- 
reignties; nor  formed  by  a  surrender  of 
powers  already  existing  in  State  institutions  ; 
for  the  powers  of  the  States  depend  upon 
their  own  constitutions,  and  the  people  of 
every  State  had  the  right  to  modify  and  re- 
strain them,  according  to  their  own  views  of 
policy  or  principle.  It  is  also  clear  that  the 
powers  of  the  State  governments  remain  un- 
altered, except  so  far  as  they  are  controlled 
or  modified  by  the  constitution  of  the  United 
States. 

The  government  of   the    United  States,     Thegov- 
thus  formed   by   the   people,  can   claim  no  c^^^xercise 
powers  which  are  not  granted  to  it  by  the  no  powers 
Constitution,  either  in  express  terms,  or  by  Jj^e^consu^ 
necessary  implication.     But  this  instrument,  tution. 
like  every  other  grant,  is  to  have  a  reasona- 
ble construction,  according  to  the  import  of 
its  terms  ;  and  when  a  power   is  expressly 
given  in  general  terms,  it  is  not  to  be  restrain- 
ed to  particular  cases,  unless  that  construc- 
tion be  rendered  proper  by  the  context,  or 
by  necessary  implication.     The  words  are  to 
be  taken  in  their  natural  and  obvious  sense  ; 
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as  they  would  be  understood  by  a  candid  and 
unbiassed  reader  ;  and  not  in  a  sense  unrea- 
sonably restricted,  or  enlarged.  The  Con- 
stitution unavoidably  deals  in  general  lan- 
guage. It  could  not  have  been  otherwise, 
without  entering  into  details,  altogether  in- 
consistent with  its  character  and  objects.  It 
was  intended  to  endure  for  ages,  and  direct 
the  government  of  a  great  nation  in  times  and 
circumstances  which  could  not  be  foreseen 
by  its  makers.  Hence  its  powers  are  ex- 
pressed in  general  terms,  leaving  the  legisla- 
ture, from  time  to  time,  to  adopt  its  own 
means  in  the  attainment  of  legitimate  objects, 
and  to  mould  the  exercise  of  its  powers,  as 
its  own  wisdom  and  the  public  interests  may 
require. 

With  this  general  view  of  the  origin  and 
intention  of  the  Constitution,  we  proceed  to 
the  examination  of  its  several  parts. 


CHAPTER  II. 

THE  LEGISLATURE. 

The  government  is  distributed  by  the 
raemrof  Constitution  into  three  great  departments  ; 
govern-  the  Legislative,  the  Executive,  and  the  Ju- 
"^^"^"  dicial  ;  all  co-ordinate,  and  of  equal  authori- 

ty, in  their  proper  sphere  ;  though  mutual- 
ly interwoven,  and,  in  some  measure,  depen- 
dent upon  each  other. 

Legisla-         '^^^  ^^^^  article  establishes  the  legislative 

live.  department,  and  declares  that  "  all  legislative 

powers  hereby  granted,  shall  be  vested  in  a 
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Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Represen- 
tatives." The  very  words  of  this  section 
remind  the  Legislature  that  it  is  limited  in 
its  powers.*  It  can  exercise  none  but  such 
as  are  "  hereby  granted  ;"  and  every  attempt 
to  exceed  these  prescribed  limits,  is  fruitless, 
for  the  act  would  be  without  foundation,  and 
therefore  void. 

De  Lolme  mentions  it  as  a  remarkable  cir-  Powers 
cumstance  in  the  English  system,  that,  while  meutTinlit- 
in  other  nations,  the  government  is  suppos-  ed. 
ed  to  possess  originally,  and  by  itself,  all 
manner  of  lawful  authority,  and  its  rightful 
powers  are  supposed  to  be  unlimited,  so  far 
as  there  are  no  visible  barriers  set  up  against 
it,  in  England  the  reverse  obtains  ;  and  the 
liberty  of  the  subject,  not  the  authority  of 
the  government,  is  unbounded,  except  by  ex- 
press law.  With  whatever  justice  this  re- 
mark can  be  made  of  a  State,  whose  parlia- 
ment is  held  to  be  "  omnipotent,"  and  can 
confessedly,  pass  any  laws,  not  in  them- 
selves contradictory  and  impossible ;  the  peo- 
ple of  this  country  enjoy  the  full  benefit  of 
living  under  a  government  of  their  own 
forming,  and  retaining  all  the  liberty  which 
they  have  not  delegated  to  that  government 
for  their  own  advantage.  Instead  of  having 
the  undefined,  and  undefinable  powers  of  the 
British  Parliament,  the  Congress  of  the 
United  States  possesses  no  power  not  grant- 
ed by  the  Constitution  ;  and  with  the  peo- 
ple resides  the  right  to  enlarge  or  diminish 

*  Rawle  on  the  Constitution,  p.  29. 
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the  sphere  of  authority  which  they  have  pre- 
scribed. 

Division  The  Legislature  is  divided  into  two  se- 
tureinto^"  P^^ate  bodies,  independent  of  each  other; 
two  bodies  whose  joint  assent  is  necessary  to  the  enact- 
ment of  any  law  ;  and  whose  legislative 
powers,  with  one  exception,  which  we  shall 
notice  hereafter,  are  the  same.  Experience 
teaches  that  it  is  not  safe  to  intrust  the  le- 
gislative power  to  a  single  assembly  ;  par- 
ticularly if  it  consist  of  many  members. 
Such  assemblies  are  peculiarly  liable  to  act 
under  the  influence  of  sudden  excitement. 
Passion,  prejudice,  personal  influence,  party 
intrigue,  and  even  caprice,  have  often  govern- 
ed their  decisions  ;  and  the  history  of  all 
nations,  ruled  by  such  an  assembly,  whether 
of  the  whole  people,  as  at  Athens,  or  of  a  se- 
lect few,  as  in  Venice,  affords  abundant  proof 
that  neither  the  liberty,  nor  the  happiness  of 
the  community,  can  be  safely  intrusted  to 
such  hands. 

In  the  early  experiments  of  self  govern- 
ment in  this  country,  the  attempt  was  made 
by  the  States  of  Georgia  and  Pennsylvania, 
whose  first  legislatures  consisted  of  a  single 
house  ;  but  the  instability  and  improvidence 
which  marked  their  proceedings,  soon  con- 
vinced the  people  of  those  States  of  the  inex- 
■  pediency  of  the  arrangement  ;  and  in  the 
constitutions  subsequently  adopted,  they  im- 
itated the  example  of  the  other  States,  and  of 
the  general  government,  by  dividing  the  le- 
gislature into  two  branches.  , 

Objects  of      'YY^Q  principal  object  of  this  separation  is 

tins   senara-    .  -^  *         ,,,•'  ,,  ' 

tion.  to  prevent  the  eliects  oi  strong  temporary 
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excitement.  It  is  not  so  probable,  that  a  law 
will  be  adopted  hastily,  or  without  good  rea- 
son, when  it  is  subjected  to  the  deliberate 
examination  and  discussion  of  two  separate 
houses,  sitting  in  different  places,  selected  in 
different  modes,  and,  in  some  measure,  jea- 
lous of  each  other's  proceedings.  The  two 
principal  requisites  of  good  legislation  are, 
wisdom  in  adopting,  and  stability  in  main- 
taining laws ;  and  these  are  best  attained  by 
a  separation  of  the  legislative  department. 
There  was,  moreover,  another  reason  for  the 
separation,  peculiar  to  this  country.  The 
several  States  claimed  to  be  considered  as  in- 
dependent sovereignties,  and  as  such,  to  have 
a  share  in  the  general  government.  This  is 
effected  by  the  composition  of  the  Senate,  as 
will  be  seen  hereafter. 


CHAPTER  III. 

OF  THE  HOUSE  OF  REPRESENTATIVES. 

The  second  section  of  this  article  treats  How  com 
of  the  House  of  Representatives,  which  posed. 
"consists  of  members  chosen  every  second 
3^ear,  by  the  people  of  the  several  States,  and 
the  electors  in  each  State  shall  have  the 
qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  State  legisla- 
ture." This  is  generally  called  the  popular 
branch  of  the  legislature  ;  not  that  all  our  in- 
stitutions are  not  essentially  popular,  but  by 
way  of  distinction  from  the  Senate,  which 
more  immediately  emanates  from  the  States. 
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The  mode  The  members  of  this  House  are  chosen  by 
members,  the  people  directly,  and  the  only  qualifica- 
tions required-  for  the  exercise  of  this  right, 
are  those  prescribed  by  the  people  them- 
selves, in  the  several  States  ;  in  some  of  which 
a  certain  amount  of  property  is  necessary, 
and  in  others  none.  To  remove  all  ground 
for  complaint  against  the  general  govern- 
ment, on  this  score,  the  citizens  of  each  State 
are  to  elect  members  of  Congress,  subject 
only  to  those  restrictions  they  have  thought 
proper  to  adopt  in  reference  to  their  local  le- 
gislature. 

The  time  The  time  for  which  the  members  of  this 
for  which  House  are  chosen,  is  that  which  was  consi- 
chosen!^^  dercd  as  the  best  medium  between  too  great 
frequency  of  election,  which  occasions  in- 
stability, and  too  long  a  period  of  service, 
which  renders  the  representative  forgetful 
of  his  dependence  on  the  people,  and  lessens 
their  influence  over  the  measures  of  govern- 
ment. Two  years  is  supposed  sufficient  to 
allow  the  member  to  become  acquainted 
with  the  situation  and  interests  of  the  coun- 
try. Less  time  would  not  afford  him  the  op- 
portunity of  being  useful  :  more,  might  lead 
him  to  abuse  his  power.  By  this  means,  the 
people  can  control  the  legislature,  by  chang- 
ing its  members,  if  they  think  their  interests 
require  it ;  or,  if  satisfied,  they  can  re-elect 
the  same  persons  as  long  as  they  approve  of 
their  conduct. 

Thequali-       fhe  Only  qualifications  required  for  a  re- 
rnembers"    presentative,  are,  that  he  shall  be  twenty-five 
years  of  age,  and  at  least  seven  years  a  citi- 
zen of  the  United  States  ;  and,  at  the  time 
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of  his  election,  an  inhabitant  of  that  State  in 
which  he  shall  be  chosen. 

The  House  is  thus  open  to  every  one  of 
mature  age,  who  has  been  a  citizen  of  the 
country  long  enough  to  lose  his  attachment 
to  the  land  of  his  birth  (if  he  be  a  foreigner), 
and  have  his  interests  completely  identified 
with  those  of  this  nation.  With  these  re- 
quisities,  he  must  depend  upon  his  talents, 
or  his  abilities,  to  procure  the  votes  of  his 
fellow  citizens. 

The  provision  that  he  should  be  an  inha- 
bitant of  the  State  in  which  he  is  chosen,  is 
intended  to  secure  representatives  with  a  pro- 
per degree  of  knowledge  of  the  wants  of 
their  constituents,  and  interest  in  their  wel- 
fare ;  by  preventing  strangers  of  intriguing 
or  imposing  powers  from  being  selected.  At 
the  same  tim^e,  it  is  to  be  remembered,  that 
every  member,  when  elected,  is  to  legislate 
for  the  nation,  and  not  for  his  immediate 
constituents  only  ;  and  therefore,  though  it 
is  highly  useful,  that  the  situation  and  the 
wants  of  each  particular  district  be  known, 
and  considered  in  the  national  councils  ;  yet 
the  members  are  to  legislate  for  the  good  of 
the  whole,  even  if  their  own  interests,  or 
those  of  their  immediate  constituents,  must 
be  thereby  sacrificed. 

It  is  only  in  this  way  that  the  general 
good  can  be  promoted,  and  the  ultimate  ad- 
vantage of  the  particular  districts  secured  ; 
any  other  principle  would  make  the  mem- 
bers of  this  House  mere  organs  of  local  po- 
licy, and  short-sighted  selfishness  ;  not  the 
representatives  of  a  great  nation.  Happily 
the  occasions  of  such  a  conflict  between 
local  and  general  interests,  occur  but  seldom; 

E 
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and  far  more  rarely  than  people  are  apt  to 
imagine  ;  for  it  is  generally  true,  that  private 
and  individual  interests  are  identified  with 
the  general  good  ;  however,  temporary  ex- 
citement, or  interested  policy,  may,  for  a 
time,  prevent  its  being  perceived  and  ac- 
knowledged by  all. 

I'he  ap-       The  apportionment  of  representatives  was 

^^^^^f^^n     one  of  the  greatest  difficulties  the  framers  of 
merit  of  Re-    ,      ^  ■  ^  -       ^      ^  .  ,  mi  u 

presenta-      the  Constitution  had  to  encounter.    1  he  small- 

tjves.  gj.    States    claimed  a  right,  as  independent 

sovereignties,  to  an  equal  share  in  the  ge- 
neral government ;  while  the  larger  ones  in- 
sisted upon  having  an  influence  proportion- 
ed to  the  number  of  their  inhabitants.  It 
was  long,  before  either  would  recede  from 
their  pretensions  on  this  point ;  but  the  con- 
test finally  terminated  in  a  compromise,  by 
which  the  larger  States  were  allowed  their 
just  share  of  influence  in  one  House,  and  the 
equality  of  the  smaUer  States  was  recognised 
and  admitted  in  the  other. 

The  repre-  I"  Settling  the  ratio  of  representation,  an- 
feentarionof  other  difficulty  arose,  respecting  the  slaves, 
who  form  so  large  a  portion  of  the  inhabi- 
tants of  some  of  the  States.  To  compute 
them  among  the  numbers  represented,  would 
be  giving  them  an  importance  to  which  their 
character  did  not  entitle  them  ;  or,  rather, 
would  be  introducing  a  representation  of 
property,  contrary  to  the  general  tenor  of 
the  Constitution ;  to  omit  them  altogether, 
in  the  computation,  would  be  to  reduce  the 
influence  of  the  southern  States,  in  a  manner 
to  which  they  would  never  consent.  As  a 
medium  between  these,  it  was  agreed  that  five 
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slaves  should  be  accounted  as  three  citizens, 
in  arranging  the  representation,  and  the  ap- 
portionment computed  accordingly. 

To  counterbalance,  in  some  degree,  this      Direct 
concession  to  the  southern  States,  direct  taxes  taxes  sp- 
are to  be  apportioned  by  the  same  rule  as  re-  P^""^^"^^- 
presentation  ;  so  that  the  same  cause  which 
increases  their  influence  in  the  national  Le- 
gislature, subjects  them  to  the  necessity  of 
making  larger  contributions  to  the  national 
treasury,  when  that  mode  of  taxation  is  re- 
sorted to. 

The  enumeration  is  made  by  law,  through      t^q  cen- 
out  the  Union,  every  ten  years  ;  and  the  ra-  sus. 
tio  of  representation  is  fixed  by  act  of  Con- 
gress, as  may  be  deemed  expedient ;  with 
this  limitation,  that  every  State  shall  have  at 
least  one  representative. 

It  is  a  mistake  to  suppose  that  the  advan-  rj,^^  ^^ 
tage  of  representation  depends  upon  num-  ciple  of  re- 
bers.  The  true  principle  is,  that  the  legisla-  j^f^^enta- 
tors,  and  those  connected  with  them,  shall  be 
affected  by  the  laws  they  make,  in  the  same 
manner  as  the  rest  of  the  community.  With- 
out this,  there  can  be  no  true  representation  ; 
with  it,  most  of  the  advantages  of  the  sys- 
tem may  be  enjoyed,  though  the  mode  of 
choosing  the  representatives  be  very  imper- 
fect. In  England,  many  of  the  most  impor- 
tant benefits  of  representative  government 
are  attained,  though  the  members  of  Parlia- 
ment are  chosen  by  a  comparatively  small 
part  of  the  people  ;  while  Ireland  is  oppress- 
ed, notwithstanding  her  hundred  members 
in  the  House  of  Commons,  because  the  ma- 


52  HOUSE   OF   REPRESENTATIVES. 

jority  are  not  affected  by  the  laws  regulating 
that  unfortunate  island.  The  same  must 
have  been  the  case  with  this  country,  if  we 
had  been  admitted  to  representation  in  the 
British  Parliament  ;  any  number  of  mem- 
bers we  could  have  sent,  would  have  consti- 
tuted but  a  small  minority,  whose  voice 
would  have  been  drowned  in  the  overwhelm- 
ing clamours  of  an  interested  majority,  and 
whose  efforts  would  have  been  ineffectual  to 
restrain  the  course  of  European  policy.  The 
nominal  representation  might  have  amused 
the  people  with  the  idea  of  liberty,  but  would 
not  have  prevented  their  being  in  fact  slaves 
to  a  foreign  power,  who  would,  unhesitating- 
ly, sacrifice  them  to  the  promotion  of  its 
own  interest. 

The  num.       The  representative  body  should  be  suffi- 
resenta-  ^^'  ciently  numerous  to  secure  an  acquaintance 
tives. .         with  the  local  interests  of  every  part  of  the 
Union,  and  comprise  a  sufficient  number  for 
all  the  purposes  of  information,  discussion, 
and  diffusive  sympathy  with  the  wants  and 
wishes  of  the  people.     Any  thing  beyond 
this,  neither  promotes  deliberation,  nor  in- 
creases the  public  safety.     Numerous  assem- 
blies of  men,  however  carefully  selected,  are 
apt  to  be  swayed,  more  by  passion  than  by 
reason  ;  and   it  has   been  truly  said,  "  had 
every  Athenian  citizen  been  a  Socrates,  every 
Athenian  assembly  would  still   have  been  a 
mob." 
Ratio  of        The  Constitution  provides  that  "the  num- 
taUon.^^"     ^^^^'  o^  representatives  shall  not  exceed  one 
for  every  thirty  thousand  ;  but  each   state 
shall  have  at  least  one  representative."     An 
actual    enumeration    (called    ^''  taking    the 
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the  census,"  from  the  Roman  method  of 
enrolling  citizens),  is  made  every  ten  years, 
and  the  ratio  of  representation  is  then  settled 
by  act  of  Congress.  By  an  act  passed  the 
22d  day  of  May,  1832,  it  is  now  fixed  at  one 
for  every  forty-seven  thousand  seven  hun- 
dred. In  settling  the  ratio,  the  states  are 
considered  separately,  and  the  fraction  that 
may  remain  in  any  State  beyond  the  estab- 
lished ratio,  is  not  taken  into  account,  in  the 
allotment  of  members.* 

The  Territories,  not  yet  sufficiently  po-     Dele- 
pulous  to  entitle  them  to  admission  into  the  ^^J^ji^o^JJ^ 
Union,  as  States,  are  allowed  to  have  dele- 
gates in  Congress,  who  can  take  part  in  the 
discussions,  but  are  not  permitted  to  vote. 

When  a  vacancy  happens  in  the  represen-     Vacan- 
tation  of  any  State,  by  death,  or  other  cause,  pj-g^'^'P" 
the  executive  authority  of  that  State  issues  a 
writ   of    election,  to    the    proper    district, 
whereupon  another  member  is  chosen. 

The  House  of  Representatives  chooses  all     officera 
Its  own  officers.     The  Speaker  is  always  one  j[J^®^ 
of  the  members,  and  presides  over  the  House 
while  in  session.     This  House  has  also  the 
sole  power  of  impeachment,  the  nature  and 
effect  of  which  will  be  considered  hereafter. 

*  By  the  act  of  22d  May,  1832,  the  number  of  representa. 
lives  after  the  3d  March,  1833,  are  as  follows,  viz.  Maine,  8 
New  Hampshire,  5  ;  Vermont,  5 ;  Massachusetts,  12 ;  ConneC' 
ticut,  6;  Rhode  Island,'^;  New  York,  40,  New  Jersey,  6 
Pennsylvania,  28 ;  Delaware,  1;  Maryland,  8;  Virginia,  21 
North  Carolina,  13  ;  South  Carolina,  9 ;  Georgia,  9 ;  Alabama 
6;  Mississippi,  2 ;  Louisiana,  3;  Missouri,  2;  Tennessee,  13 
Kentucky,  13 ;  Ohio,  18  ;  Indiana,  7 ;  Illinois,  3. 
E  2 
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CHAPTER  IV. 


THE  SENATE. 


How 
composed. 


The  Senate  is  composed  of  two  Senators 
from  each  State,  chosen  by  the  Legislature 
thereof,  for  six  years ;  and  each  Senator  has 
one  vote.  In  a  government,  partly  national, 
and  partly  federal,  it  was  right  that  the  sepa- 
rate existence  and  dignity  of  the  confedera- 
ting sovereignties  should  be  recognised  ; 
and,  "  as  the  result  of  a  spirit  of  amity  and 
mutual  concession,"  this  is  effected  by  their 
equal  suffrage  in  the  Senate.  Under  the  old 
confederation,  each  State  had  one  vote  in 
Congress,  whatever  might  be  the  number  of 
its  representatives  ;  but  by  the  present  Con- 
stitution, each  State  has  two  votes  in  the 
Senate,  and  a  number  in  the  other  House 
proportioned  to  its  population. 


How 

Senatore 
chosen. 


The  senators  are  to  be  chosen  by  the  Le- 
gislatures of  the  several  States  ;  which 
would  seem  to  imply  that  it  must  be  done 
by  a  separate  vote^of  the  two  Houses,  as 
they  act  in  their  ordinary  legislative  capa- 
city. But  in  some  of  the  States,  the  choice 
is  made  by  a  joint  vote  of  the  members  of 
the  two  Houses  ;  by  which  means  the  weight 
of  the  smaller  House  in  the  election,  is,  in  a 
great  measure,  lost.  The  practice  has,  how- 
ever, been  sanctioned  by  time,  and  as  the 
Legislature  has  the  constitutional  right  to 
prescribe  the  manner  of  electing  Senators, 
perhaps  no  valid  objection  can  be  made  to  it* 


*  i  Kent  Comm.  211. 
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If  all   the  States,  or  a  majority  of  them,     Conse- 
should  refuse  to  elect  Senators,  the  legisla-  <5"?°^f  0/ 

r     T         TT     •  111  1      ""^^^l^ai  of 

tive  powers  01  the  union  would  be  suspend-  States  to 
ed.  In  this  manner  the  existence  of  the  ge-  ^^  ^^* 
neral  Government  is  dependent  upon  the 
will  of  the  State  Legislatures.  But  from  the 
construction  of  the  Senate,  this  destructive 
result  can  only  be  effected  by  a  general  com- 
bination of  the  States,  for  a  series  of  years  ; 
for  the  refusal  of  a  minority  of  the  States  to 
elect  Senators,  would  not  render  the  Senate 
less  capable  of  performing  its  functions.  The 
temporary  dissatisfaction  of  one  or  more 
States  would  not  impede  the  operations  of 
2;overnment ;  and  it  would  be  in  vain  to 
attempt  a  provision  against  a  general  and 
permanent  combination.  Should  that  ever 
occur,  it  will  be  an  expression  of  the  will  of 
the  people  that  the  Union  must  be  dissolved. 

The  Senate  is  made  a  permanent  body,  in     The   Se- 
order  that  it  may  be  a  check  upon  the  more  J^^^em^"^' 
popular  branch   of  the  legislature  ;  and  be  body, 
better  adapted  for  the  performance  of  the 
peculiar  and  important  duties  assigned  to  it. 

To  secure  this,  the  Senators  are  chosen  The 
for  six  vears  ;  and  so  arransjed,  that  one- classing  of 
third  shall  go  out  of  omce  every  second 
vear  ;  so  that  there  is  never  a  complete 
change  at  one  time,  but  always  a  majority 
of  former  members.  This  arrangement  has 
been  so  made,  that  the  two  Senators  from 
anv  one  State,  do  not  go  out  of  office  at  the 
same  time.  This  permanency  of  the  Senate 
is  also  intended  to  give  stability  to  the  mea- 
sures of  government,  since  this  body  can  al- 
ways prevent,  though  it  cannot,  by  itself,  in- 
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troduce,  any  change  in  the  laws  ;  and  the 
Senators,  from  their  number,  the  mode  of 
their  selection,  and  their  longer  term  of  ser 
vice,  are  presumed  to  be  less  liable  to  sudden 
excitement,  than  the  members  of  the  other 
House. 


The 
qualifica- 
tions of 
Senators. 


The  qualifications  are  the  same  as  for  the 
other  Plouse,  except  that  a  more  advanced 
age,  and  a  longer  period  of  citizenship  are 
required.  A  Senator  must  be  at  least  thirty 
years  of  age,  and  nine  years  a  citizen.  The 
nature  of  the  senatorial  trust,  requiring,  in 
many  particulars,  greater  maturity  of  judg- 
ment, more  extensive  information,  and  an 
entire  divestiture  of  all  foreign  interest,  ren- 
ders this  distinction  very  proper.  It  was 
also  expected,  that  their  being  chosen  by  the 
State  Legislatures,  would  secure  the  selec- 
tion of  men,  in  every  w^ay  qualified  for  this 
important  station. 


Vacan- 
cies sup- 
plied. 


If  any  vacancy  occur,  it  is  to  be  supplied 
by  the  proper  State  Legislature  ;  but  if  that 
be  not  in  session,  the  executive  of  the  State 
is  authorized  to  make  a  temporary  appoint- 
ment, until  the  next  meeting  of  the  Legisla- 
ture. 


Vil^Presi  ^^^^  ^'^^^  President  of  the  United  States 
dent  of^e  ^^  President  of  the  Senate  ;  but  he  has  no 
United        vote,  exccpt  when  they  are  equally  divided. 

States  Pre-     \      /i  ■  r  1         "^        1 1 

sidentof  As  this  sometimes  occurs,  and  generally  on 
iie  Senate,  questions  of  importance,  it  is  thought  to  give 
great  advantage  to  the  State  of  which  the 
Vice  President  may  be  a  citizen.  But  it 
should  be  recollected  that  this  high  officer  is 
chosen  by  the  people  of  the  United  States  ; 
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and  wheii  acting  as  a  legislator,  as  well  as 
when  performing  any  other  duty,  he  ought 
to  divest  himself  of  all  party,  or  local  pre- 
possessicii  or  influence. 

The  other  officers  of  the  Senate  are  chosen  The 
by  themselves  ;  and  also,  a  president  pro  o^^^eroffi. 
tempore,  in  the  absence  of  the  Vice  Presi- 
dent, or  when  he  shall  exercise  the  office  of 
President  of  the  United  States.  As  this 
may  occur,  by  the  death  of  the  President,  at 
any  time,  it  is  usual  for  the  Vice  President 
to  absent  himself  from  the  Senate,  a  few  days 
before  the  conclusion  of  each  session,  when 
a  President  pro  teiii.  is  chosen,  in  anticipa- 
tion of  such  an  emergency. 

All    impeachments    are   tried   before  the     Tlie  Se- 
Senate,  which  is  constituted  a  court  for  this  "^^®  ^ , 

'         rni f     1        T-i  court  of 

purpose.  Ihis  is  in  imitation  oi  the  iiiUg-  impeach- 
lish  Constitution,  by  which  the  House  of  "^*^"^' 
Peers  is  the  court  of  impeachment.  Consi- 
dering the  nature  and  the  object  of  impeach- 
ments, the  Senate  appears  to  be  the  most 
proper  tribunal  that  could  have  been  selected. 
When  sitting  in  this  capacity,  the  members 
are  on  oath  or  affirmation.  When  the  Presi- 
dent of  the  United  States  is  tried,  the  Chief 
Justice  presides.  This  is  obviously  pro- 
per ;  since,  in  case  of  his  conviction,  the  Vice 
President  would  succeed  to  his  office,  and 
therefore, might  not  be  considered  as  entirely 
unbiassed.  The  concurrence  of  two-thirds  of 
the  Senators  present  is  necessary  to  a  convic- 
tion. Judgment,  in  cases  of  impeachment,  ex- 
tends only  to  removal  from  office,  and  disquali- 
fication to  hold  any  office  of  honour,  trust,  or 
profit,  und  r  the    United    States  ;    but  the 
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parly  convicted,  is,  nevertheless,  liable  to 
indictment,  trial,  judgment,  and  punishment, 
according  to  law,  in  the  same  manner  as 
other  persons  committing  the  same  offences. 

Thee.ec-       The  Legislature  of  each  State  is  author- 
natore  and'  i^ed  to  prescribe  the  time,  place,  and  manner 
representa-   of  holding  elections  for  Senators  and  repre- 
kledbTtlie  sentatives  ;  but  Congress  may,  at  any  time, 
States.         by  law,  make,  or  alter  such  regulations,  ex- 
cept as  to  the  places  of  choosing  Senators. 
It  was  right  that  each  State  should  have  the 
opportunity   of  regulating  its  elections,  in 
such    manner    as    might    be  most    conve- 
nient ;  but  as  the  neglect,  or  the  improper  use 
of  the  privilege  might  impede  the  operations 
of  government,  if  not  totally  destroy  it  (by 
leaving  it  without  a  Legislature),  Congress 
has  the  right  to  make  the  necessary  provisions 
for  elections,  if  the  respective  States  do  not  do 
so.  The  exception  as  to  the7?/«ce^  of  choosing 
Senators,  is  introduced,  because  it  would  not 
be  proper  to  give  to  Congress  the  control  of 
the  place  of  the  session  of  the  State  Legisla- 
tures, by  whom  the  Senators  are  chosen. 

The  meet-      The  Congress  must  assemble  at  least  once 
mgof  Con-  \^  every  year  ;  and  the  first  Monday  in  De- 
cember is  fixed  by  the  Constitution,  as  the 
day  of  meeting,  unless  some  other  day  be  ap- 
pointed by  law. 

Thepow-      Each  House  is  the  judge  of  the  elections, 
ers  of  each  returns,  and  qualifications  of  its  own  mem- 
pamSy^*    ^crs  ;  and  a  majority  of  each  constitutes  a 
quorum  to  do  business  ;  but  a  smaller  num- 
ber may  adjourn  from  day  to  day,  and  be  au- 
thorized to  compel  the  attendance  of  absent 


THE  SEPARATE  HOUSES.  59 

members,  in  such  manner,  and  under  such 
penalties,  as  the  House  may  provide.  Each 
House  may  also  determine  the  rules  of  its 
proceedings  ;  punish  its  members  for  disor- 
derly behaviour  ;  and,  witli  the  concurrence 
of  two-thirds,  expel  a  member.  These  powers 
are  obviously  necessary  for  the  preservation 
of  purity  and  order  ;  and  the  correct  trans- 
action of  business  ;  and  could  be  confided 
nowhere  else  so  appropriately,  as  to  the  re- 
spective Houses  of  Congress. 

Each  House  has,  moreover,  the  right  to     The  right 
punish  contempts,  committed  by  persons  not  topuuish 
members,  either  by  disorderly  conduct   1 


in 


contempts. 


the  House,  or  the  infraction  of  their  privi- 
leges elsew^here.  This  power  is  not  express- 
ly given  by  the  Constitution,  but  it  has  been 
exercised  repeatedly  by  the  House  of  Repre- 
sentatives, and  the  Supreme  Court  has  de- 
cided that  it  is  necessarily  implied,  and  of 
vital  importance  to  the  safety,  character,  and 
dignity  of  the  House.*  The  necessity  of  its 
existence,  is  founded  on  the  principle  of  self- 
preservation  ;  and  the  punishment  is  limited 
to  imprisonment,  which  can  continue  no 
longer  than  the  power  which  imprisons.  The 
imprisonment  will  terminate  on  the  adjourn- 
ment or  dissolution  of  Congress. 

Each  House  must  keep  a  journal  of  its  pro-    Tf^g  j^^^, 
ceedings,  and  from  time  to  time  publish  the  nal. 
same,  excepting  such  parts,  as  may,  in  their 
judgment,  require  secrecy.  The  people  have 
thus  the  means  of  knowing  what  is  done  ; 
and,   on    questions   of   interest,   they    may 

*  Anderson  v.  Dunn,  6  Wheat.  204. 
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Hient. 
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know  the  opinion  of  each  individual  of  the 
Legislature,  by  the  record  of  their  votes, 
which  is  to  be  made  in  the  journal,  at  the  de- 
sire of  one-fifth  of  those  present. 

To  prevent  improper  delay  in  the  transac- 
tion of  business,  neither  House,  during  the 
session  of  Congress,  can,  without  the  con 
sent  of  the  other,  adjourn  for  more  than  three 
days  ;  nor  to  any  other  place  than  that  in 
which  Congress  shall  be  sitting. 


Compen- 
sation of 
members. 


The  senators  and  representatives  receive 
a  compensation  for  their  services,  ascertain- 
ed by  law,  and  paid  out  of  the  national  trea- 
sury. Under  the  old  confederation,  the 
members  of  Congress  were  paid  by  their 
respective  States  ;  and  it  was  proposed  that 
the  same  should  be  done  in  the  new  organi- 
zation. But  that  would  have  rendered  the 
national  Legislature  dependent  upon  the  se- 
veral States,  who  could  have  controlled  its 
proceedings,  by  withholding  the  subsistence 
of  its  members.  Besides,  they  might  have 
been  unequally  provided  for,  and,  thereby, 
more  exposed  to  improper  motives.  The 
plan  adopted,  by  which  their  equality  and 
independence  are  secured,  is  evidently  the 
most  correct. 


P-ivileges 
of  mem- 
bers. 


They  are,  in  all  cases,  except  treason,  fe- 
lony, and  breach  of  the  peace,  privileged 
from  arrest,  during  their  attendance  at  their 
respective  Houses,  and  in  going  to,  and  re- 
turning from  the  same  ;  and  they  cannot  be 
questioned,  in  any  other  place,  for  any 
speech  or  debate  in  either  House.  These 
provisions  are  necessary  to  secure  the  unin- 
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terriipled  attendance  of  the  members,  and  Privileges 
that  entire  freedom  of  discussion  which  Jere.^'"' 
every  measure  ought  to  undergo.  They  are 
more  the  privileges  of  the  people  who  are 
represented,  and  whose  rights  are  to  be  de- 
termined upon,  than  of  the  individuals  to 
whom  they  are  granted. 

It  was  proposed  in  the  Convention,  to  ex-  Exclusion 
elude  the  members  of  Congress  from  taking  ^o'"  office, 
any  office  during  their  term  of  service,  or 
within  a  year  afterwards  ;  but  that  might 
deprive  the  nation  of  the  seivices  of  some  of 
the  most  able  men,  at  times  when  they  might 
be  most  wanted.  The  danger  of  corruption 
was  thought  to  be  sufficiently  avoided,  by 
prohibiting  their  appointment  to  any  civil 
office  under  the  authority  of  the  United 
States,  which  shall  have  been  created,  or  the 
emoluments  of  which  shall  have  been  in- 
creased, during  the  time  for  which  they  may 
have  been  elected  ;  and  no  person  holding 
any  office  under  the  United  States,  shall  be 
a  member  of  either  House,  during  his  con- 
tinuance in  office. 

It  will  be  observed  that  the  prohibition  of  Military 
appointment,  does  not  extend   to  military  ^^^^^ 
offices,  which  the  public  good  may  require 
to  be  created,  and  filled  upon  sudden  emer- 
gencies ;  but  no  officer,  either  civil  or  mili- 
tary, can  be  a  member  of  Congress. 

As  the  members  of  the  House  of  Repre-  Revenue 
sentatives  are  chosen  more  immediately  by  ^'l^- 
the  people,  and,  from  the  shortness  of  their 
term,  are  more  under  their  control,  they  are 
supposed  to  represent,  more  directly,  the 
F 
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Revenue      wants  and  the  feelings  of  the  people  ;  and, 
^'^^'  therefore,  the  right  of  originating  bills  for 

raising  revenue,  is  intrusted  solely  to  them. 
The  right  of  imposing  taxes  is  of  the  great- 
est importance,  since  the  existence  of  go- 
vernment depends  upon  it,  and  the  liberty 
of  a  nation  is  secured  so  long  as  it  retains  this 
power  in  its  own  hands. 

In  England,  the  people  were  long  the  vas- 
sals of  the  king  and  nobles,  and  their  rights 
so  little  regarded,  tliat  they  had  no  share  in 
the  government  ;  but  they  emerged  from 
this  state  of  vassalage,  as  tliey  acquired  the 
power  of  controlling  the  revenue,  which 
they  have  now  obtained  so  completely,  that 
the  peers  are  not  allowed  even  to  amend  a 
money  bill  ;  they  must  reject  it,  or  adopt  it 
as  it  has  been  framed  by  the  Commons.  It 
is  only  the  corruption  of  the  House  of  Com- 
mons which  prevents  them  from  being  per- 
fectly free.  In  this  country,  where  both 
Houses  are  chosen  by  the  people,  and  have 
a  common  interest  with  them,  it  was  unne- 
cessary to  restrict  the  Senate  so  much  in 
this  particular.  They  cannot  originate  bills 
for  raising  revenue,  but  they  may  propose, 
and  concur  with  amendments,  as  on  other 
bills.  This  is  the  only  privilege  which  is 
possessed  by  the  House,  in  its  legislative 
character,  which  is  not  equally  shared  by  the 
Senate.  In  all  other  legislative  acts  they  are 
perfectly  equal,  and  a  complete  check  upon 
each  other. 

Manner  of       The  ordinary  mode  of  passing   laws   is, 
Sk'&c      t)iiefly,  as  follows.*     One  day's  notice  of  a 

*  1  Kent's  Comm.  p.  224. 
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motion  for  leave  to  bring  in  a  bill,  in  cases  Manner  of 
of  a  general  nature,  is  required.  Ev^ery  bill  ^^^J^^p 
must  have  three  readings  previous  to  its 
being  passed;  and  these  readings  must  be  on 
different  days  ;  and  no  bill  can  be  committed, 
or  amended,  until  it  has  been  twice  read.  Such 
little  checks  in  the  forms  of  doing  business, 
are  prudently  intended  to  guard  against  sur- 
prise or  imposition.  In  the  House  of  Repre- 
sentatives, bills,  after  being  twice  read,  are 
committed  to  a  committee  of  the  whole 
House,  when  the  Speaker  leaves  the  chair, 
and  takes  part  in  the  debate,  as  an  ordinary 
member,  and  a  chairman  is  appointed  by 
him,  to  preside  in  his  stead.  When  a  bill 
has  passed  one  House,  it  is  transmitted  to 
the  other,  and  goes  through  a  similar  form  ; 
though,  in  the  Senate,  there  is  less  formality, 
and  bills  are  often  committed  to  a  select  com- 
mittee chosen  by  ballot. 

In  each  House,  standing  committees  are  standing 
appointed  at  the  commencement  of  every  ^°^™'" 
session,  to  continue  during  the  session  ;  who 
each  have  charge  of  a  particular  subject,  such 
as  "  foreign  affairs,'^  "  the  ways  and  means," 
&c.  and  to  whom  is  referred  all  business  that 
may  occur  relating  to  their  particular  de- 
partments, to  prepare  it  for  the  consideration 
of  the  House,  and  frame  and  report  bills  if 
necessary.  If  a  bill,  after  having  been  passed 
by  one  House,  be  altered  or  amended  in  the 
House  to  which  it  is  transmitted,  it  is  then  re- 
turned to  the  House  in  which  it  originated,  and 
if  the  two  Houses  do  not  agree,  they  appoint 
committees  to  confer  together  on  the  subject. 

If  both  Houses  persist  in  their  opmion,  the 
bill  is  lost  ;  if  they  agree,  it  is  passed  by  both 
Houses, and  then  transmitted  to  the  President 
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Manner  of  of  the  United  States  for  his  approbation.  If 
E"<kc.  ^^^  approves  of  the  bill,  he  signs  it.  If  he  does 
not,  it  is  returned,  with  his  objections,  to  the 
House  in  which  it  originated,  and  that  House 
enters  the  objections  at  large  on  their  jour- 
nal, and  proceeds  to  reconsider  the  bill.  If, 
after  such  reconsideration,  two-thirds  of  that 
House  agree  to  pass  the  bill,  it  is  sent,  to- 
gether with  the  objections,  to  the  other 
House,  by  which  it  is  likewise  reconsidered, 
and  if  approved  by  two-thirds  of  that  House, 
becomes  a  law.  But,  in  all  such  cases,  the 
votes  of  both  Houses  are  determined  by  yeas 
and  nays  ;  and  the  names  of  the  persons 
voting  for,  and  against  the  bill,  are  entered 
on  the  journals.  If  any  bill  be  not  returned 
by  the  President,  within  ten  days  (Sundays 
excepted),  after  it  shall  have  been  presented 
to  him,  the  same  becomes  a  law,  equally  as 
if  he  had  signed  it ;  unless  Congress,  by 
adjournment  in  the  mean  time,  prevent  its 
return,  and  then  it  does  not  become  a  law. 
These  regulations,  so  far  as  they  relate  to  the 
proceedings  of  the  two  Houses,  are  rules  of 
convenience,  adopted  by  themselves,  entire- 
ly subject  to  their  control,  and  sometimes 
waived,  when  occasion  requires  it.  But  those 
relating  to  the  transmission  to  the  President, 
and  the  proceedings  thereon,  are  prescribed 
by  the  Constitution,  and  must  be  pursued. 

The  Presi-  This  control  of  the  President  over  the  acts 
dent's  veto.  ^^  Congress,  called  his  veto,  from  the  Latin 
word  veto  (I  forbid),  used  by  the  Roman 
tribunes,  to  prevent  the  passage  of  laws  by 
the  Senate,  was  incorporated  into  our  institu- 
tions, after  much  discussion  and  great  opposi- 
tion.     It  is  intended,  partly  as  an  additional 


THE  SEPARATE  HOUSES.  65 

security  against  the  enactment  of  improper  The  Presi- 
laws,  through  haste  or  inadvertence;  but^®"^^  ^'^^^^ 
principally,  as  a  defence  to  the  Executive, 
against  the  encroachment  of  the  legislature.^ 
The  power  of  making  laws  is  pre-eminent, 
and,  w^hen  exercised  by  the  people,  is  almost 
irresistible.  All  history  attests  the  propen- 
sity of  the  legislature  to  encroach  upon,  and 
bring  under  subjection,  the  other  departments 
of  government ;  and,  as  it  apparently,  if  not 
really,  expresses  the  public  will,  they  are 
generally  obliged  to  yield  to  it.  But  in  a 
government  of  limited  powers,  that,  as  well 
as  the  other  departments,  is  to  be  kept  within 
the  bounds  prescribed  by  the  will  of  the  peo- 
ple, expressed  in  the  Constitution.  To  effect 
this,  it  was  necessary  to  do  something  more 
than  define  its  authority  on  paper.  Some 
actual  check  must  be  provided  ;  and  this  is 
done,  so  far  as  the  Executive  is  concerned, 
by  the  qualified  negative  of  the  President. 
The  king  of  England  has  an  absolute  nega- 
tive ;  but,  for  more  than  a  century,  it  has 
not  been  exercised,  the  influence  of  the 
crown  being  always  sufficient  to  arrest  any 
obnoxious  measure,  in  its  passage  through 
parliament.  The  qualified  veto  of  the  Presi- 
dent answers  every  salutary  purpose  of  an 
absolute  one,  since  it  is  less  violent  in  its 
operation,  and  it  is  not  to  be  presumed  that 
two-thirds  of  both  houses  of  Congress,  on  re- 
consideration, with  the  reasons  of  the  Presi- 
dent in  opposition  to  the  bill,  spread  upon 
their  journals,  will  ever  concur  in  an  uncon- 
stitutional measure.  Of  course,  it  was  ex- 
pected that  the  power  would  be  used  with 

♦  Federalist,  No.  73. 
F  2 
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ThePresi-  great  care,  and  only  on  important  occasions. 

dent's  veto,  r^^^^  Federalist  says,  "  The  primary  induce- 
ment  to  conferring  the  power  in  question 
upon  the  Executive,  is,  to  enable  him  to  de- 
fend himself ;  the  secondary,  is,  to  increase 
the  chances  in  favour  of  the  community 
against  the  passing  of  bad  laws,  through 
haste,  inadvertence,  or  design.'^* 

Oraere,  re-  Every  order,  resolution,  or  vote,  to  which 
and  vXs.  ^^^^  concurrence  of  both  Houses  is  necessary 
(except  on  a  question  of  adjournment),  must 
go  through  the  same  process,  and  be  subject 
to  the  same  regulations,  prescribed  in  the 
case  of  a  bill.  The  President  has  no  right 
to  interfere  with  the  sessions  of  Congress, 
unless,  as  will  be  hereafter  noticed,  in  case 
of  a  disagreement  of  the  two  Houses  ;  in 
this  respect,  differing  materially  from  the 
Constitution  of  England,  where  the  king  has 
the  right  to  adjourn,  and  to  dissolve  the  par- 
liament, at  his  pleasure. 


CHAPTER  V. 
THE  POWERS  OF  CONGRESS. 


Powers  of  The  powers  of  Congress,  so  far  as  they 
ongress.  ^^^  expressly  given  by  the  Constitution,  are 
enumerated  in  the  eighth  section  of  the  first 
article.  These  powers  have  been  the  sub- 
ject of  great  diversity  of  opinion,  and  are 
very  differently  construed,  according  to  the 
inclination  of  persons  to  the  belief,  that  they 

*  Federalist,  No.  73. 
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ought  to  be  taken  liberally,  or  rigidly  re- Powers  of 
stricted  to  the  very  letter.  Congress. 

In  a  government  framed  by  the  people, 
and  exercised  by  their  own  delegates,  en- 
tirely dependent  upon  themselves,  it  might 
be  supposed  that  little  danger  need  be  ap- 
prehended from  the  usurpation  of  the  rulers  ; 
yet  such  is  the  jealousy  of  freedom,  that  no 
people  have  manifested  greater  apprehension 
on  this  subject,  than  those  of  the  United 
States.  Not  only  are  the  powers  of  govern- 
ment limited  by  the  Constitution,  but  the 
conduct  of  those  who  have  been  chosen  to 
manage  it  is  strictly  scrutinized,  so  that 
there  is  little  probability  of  their  exceeding 
the  authority  confided  to  them. 

With  regard  to  the  powers  of  Congress,  it 
may  be  remarked  generally,  that  they  ex- 
tend to  all  transactions  with  foreign  nations, 
and  to  all  such  domestic  regulations  as  could 
not,  with  propriety,  be  made  by  the  indivi- 
dual States.  Some  of  them  are  so  plainly 
expressed,  as  to  be  at  once  easily  understood  ; 
others  may  require  some  explanation. 

The  power  of  taxation  is  necessarily  incI-Tolevy 
dent  to  every  independent  government,  with-  *^^^^' 
out  which  it  cannot  exist.  The  want  of  this 
was  peculiarly  felt  under  the  old  confedera- 
tion, and  was  one  of  the  principal  causes  of 
the  formation  of  the  present  Constitution.  It 
is  therefore  given  to  congress  by  the  first 
clause  of  this  section,  in  the  most  ample 
manner,  to  be  exercised  to  any  extent  they 
may  deem  necessary  ;  provided  only,  that 
all  duties,  imposts,  and  excises,  shall  be  uni- 
form throughout  the  United  States. 
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Direr.t  Direct  taxes,  which  are  of  two  kinds,  viz. 

taxes.  capitation,  or  poll  tax,  and  taxes  upon  land, 

are  (as  already  stated)  to  be  apportioned 
among  the  several  States,  according  to  their 
population,  estimated  in  the  manner  pre- 
scribed for  representation.  To  do  this,  the 
amount  to  be  raised  is  first  ascertained,  and 
then  the  quota  of  each  State  is  fixed  by  the 
rule  mentioned  in  the  Constitution,  and  may 
be  collected  either  by  requisitions  from  the 
State  governments,  or  by  levying  upon  the 
individual  citizens,  as  may  be  deemed  most 
advisable.  But  the  method  of  indirect  taxa- 
tion, by  means  of  duties  upon  articles  of 
consumption,  has  been  preferred,  and  has 
hitherto  been  found  sufficient  for  the  support 
of  the  general  government. 

To  provide      Some  have  supposed  that   the   authority 

for  common ,,  .  'jr^il  jr  i 

defence  to  provide  lor  the  common  defence  and  ge- 
andgene-  neral  welfare  of  the  United  States,"  is  a 
ra  we  are.  ^jg^ij^(,|.  power,  granted  by  this  clause.  But 
it  will  hardly  bear  that  construction,  and, 
from  the  whole  sentence  it  is  evident,  that 
the  intention  was,  to  state  the  object  of  the 
power  of  raising  money,  viz.  "  to  pay  the 
debts,  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States." 

To  borrow  The  necessity  of  raising  large  sums  of  mo- 
money,  w^y^  by  means  of  loans,  in  cases  of  war,  or 
other  great  emergency,  rendered  it  evidently 
proper  that  Congress  should  have  power  "  to 
borrow  money  on  the  credit  of  the  United 
States,"  which  is  given  in  this  section. 

To  regulate      The   exclusive    regulation    of    commerce 
commerce,  ^yj^j^  foreign  nations,  and  among  the  several 
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States,  and  with  the  Indian  tribes,  is  also  To  regulate 
confided  to  Congress.  This  was  obviously  commerce 
proper  ;  as  the  management  of  all  concerns 
with  foreign  nations,  and  a  general  superin- 
tendence over  domestic  affairs,  constitute  the 
peculiar  province  of  the  national  government, 
and  were  the  principal  objects  of  its  estab- 
lishment. In  this  manner,  security  from 
foreign  aggression,  and  harmony  among  the 
members  of  the  Union,  are  provided  for. 

Under  this  clause,  and  the  previous  one.  Protective 
authorizing  the  imposition  of  duties,  laws  ^^^^^' 
have  been  passed  for  the  protection  of  do- 
mestic manufactures,  by  imposing  high  du- 
ties upon  foreign  commodities.  This  has 
been  practised  from  the  commencement  of 
the  present  government ;  but,  of  Jate,  it  has 
been  strenuously  opposed,  as  unconstitu- 
tional, by  some,  who  maintain  that  the  power 
"  to  lay  and  collect  duties,"  was  intended 
only  for  the  purposes  of  revenue,  and  that 
the  power  to  '^  regulate  commerce,"  does  not 
give  the  right  to  destroy  it.  A  law,  there- 
fore, which  imposes  duties  for  the  purpose 
of  protection,  and  not  of  revenue,  and  tends 
to  destroy  commerce  with  foreign  nations, 
by  excluding  their  productions,  is  in  their 
opinion,  contrary  to  the  meaning  of  the  Con- 
stitution, and,  for  that  reason,  void.  To  this, 
it  is  replied,  that  the  authority  to  impose 
duties,  &c.  is  given  expressly  "  to  provide 
for  the  common  defence  and  general  wel- 
fare," as  well  as  "  to  pay  the  debts"  of  the 
Union;  and  that  the  regulation  of  commerce, 
necessarily  includes  the  right  to  lessen,  or 
even  to  destroy  any  part  of  it,  if  required, 
for  the  good  of  the  whole.     The  contempo- 
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Protective  rary  exposition  of  this  part  of  the  Const.itu- 
duties.  tion,  by  the  first  Congress,  which  contained 
many  of  its  original  framers,  gives  great 
weight  to  this  construction  ;  and  the  consti- 
tutional right  to  impose  protective  duties, 
appears  to  be  clearly  established,  whatever 
may  be  thought  of  its  policy.  The  Supreme 
Court  has  decided,  that  Congress  may  lay  a 
general  embargo,  although  commerce  may 
be  thereby  interrupted  for  an  indefinite 
time.* 

Intercourse  Congress  has  always  exercised  the  right 
taibes."  '^"of  regulating  the  intercourse  with  the  Indian 
tribes,  even  where  they  reside  within  the  li- 
mits of  a  particular  State.  The  former  arti- 
cles of  confederation  gave  to  Congress  the 
right  of  "  regulating  the  trade,  and  managing 
all  affairs  with  the  Indians,  not  members  of 
any  of  the  States  ;  provided  that  the  legisla- 
tive right  of  any  State  within  its  own  limits, 
be  not  infringed  or  violated."  The  present 
Constitution  has  omitted  the  restrictive  pro- 
viso, and  given  to  Congress  the  exclusive 
regulation  of  commerce  with  the  Indian 
tribes,  wherever  they  may  be  situated.  In- 
dividual Indians  may  be  members  of  the  se- 
veral States,  and  as  such,  subject  to  their 
control  ;  but  while  united  as  tribes,  they  are 
recognised  as  a  separate  people,  and  treated 
as  such,  by  the  federal  government. 


To  estab-  As  the  citizens  of  each  State  have  all  the 
fomi\ule*ofP'''^^^^^g^^  ^^  citizens  of  the  United  States, 
natiiraliza-  Congress  has  the  power  "  to  establish  a  uni- 
^°"*  form  rule  of  naturalization."    This  power  is, 

♦  Serg.  Const.  Law,  p.  306. 
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from  its  nature,  exclusive  ;  for  if  the  several  To  estab- 
States  could  legislate  on  this  subject,  they  }i'h  a  uni- 
might   require    very  different  qualifications  namrauL 
for  citizens  ;  and  aliens  would   become  citi-*^*^"- 
zens  of  the  United  States  upon  very  unequal 
terms,  according  to  the  laws  of  the  particular 
States  in  which  they  might  be  naturalized. 
By  the  acts  of  Congress  on  this  subject,  free 
white   aliens   may   become    citizens  of  the 
United  States,  after  a  residence  of  five  years 
in  the  country,  upon  complying  with  certain 
requisites,  among  which  are  renunciation  of 
all  allegiance  to  every  foreign   power,  par- 
ticularly that  of  which   they  were  formerly 
citizens   or  subjects,  and  a  declaration,  on 
oath  or  affirmation,  that  they  will  support 
the  Constitution  of  the  United  States. 

The  fact  of  receiving  foreigners  upon  Expatria- 
these  terms,  would  seem  to  be  an  admission  ^°"' 
of  the  right  of  expatriation,  by  which  a  man 
may,  at  any  time,  release  himself  from  alle- 
giance to  the  country  of  his  birth.  This 
question  has  been  several  times  agitated  in 
our  courts,  but  never  positively  decided, 
though  it  appears  to  be  the  prevailing  opinion 
that  such  a  right  does  not  exist,  unless  with 
the  consent  of  the  nation,  expressed  by  some 
positive  law  on  the  subject*  This  is  founded 
on  the  presumption  of  an  implied  compact 
between  a  community,  and  its  members,  of 
protection  on  one  part,  and  allegiance  on  the 
other,  which  neither  party  can  destroy,  with- 
out the  consent  of  the  other.  However  this 
may  be,  it  is  perfectly  clear,  that  a  person 
nas  no  right  to  expatriate  himself  without  a 

*  Serg.  Const.  Law,  p.  318. 
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Expatria-    real  change  of  residence,  under  circumstances 
tion.  Qf  goo(i  faith.     It  cannot  be   asserted  as   a 

cover  for  fraud,  or  as  a  justification  for  the 
commission  of  treason,  or  other  crime  against 
the  country,  or  for  a  violation  of  its  laws, 
when  this  appears  to  be  the  intention  of  the 
act.* 

Bankrupt        The  power  .to  enact  "  uniform  laws  on  the 
^''■'  subject  of  bankruptcies,''   is    highly  useful 

in  a  commercial  country,  and  is  therefore 
given  to  Congress.  But  although  many  ad- 
vantages might  arise  from  the  rules  on  this 
subject  being  uniform  throughout  the  United 
States,  the  power  is  not  exclusive  in  its  cha- 
racter ;  and  therefore,  in  the  absence  of  a 
general  bankrupt  law,  the  several  States  have 
the  right  to  pass  bankrupt  laws  for  them- 
selves, which  will  regulate  contracts  subse- 
quently made  ;  but  they  cannot  thereby  im- 
pair the  obligation  of  existing  contracts, 
since  that  is  forbidden  by  the  Constitution.! 
Congress  passed  a  temporary  bankrupt  law 
in  the  year  1800,  which  was  suffered  to  ex- 
pire in  a  very  few  years.  Should  another 
be  adopted,  the  State  laws  would  be  void,  so 
far  as  inconsistent  with  it. 

To  coin  The  coinage  of  money,  and  the  regulation 

money.  ^f  jj-g  yalue,  have  always  been  considered  as 
incidents  of  sovereignty  ;  and  in  an  exten- 
sive country  like  this,  it  is  evidently  of  great 
importance  that  the  laws  in  relation  to  it,  be 
the  same,  throughout  the  Union  ;  Congress, 
therefore,  has  the  exclusive  control  of  this 

*  7  WTieaton's  Rep.  p.  348. 

t  Ogden  V.  Saunders,  12  Wheat.  213. 
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subject.     As  connected  with  the  coinage  and  To  coin 
regulation  of  money,  Congress  has  the  right  "^°"®y- 
"  to  provide  for  the  punishment  of  counter- 
feiting the  securities  and  current  coin  of  the 
United  States." 

Congress  has  power  to  fix  the  standard  of  Weights 
weights  and  measures;  the  general  interest g^'^g"^®** 
requiring    that     they    should    be    uniform 
throughout  the  whole  country. 

The  power  "  to  establish  post  offices  and  To  estab- 
post  roads/^  is  expressly  given  to  Congress J'S^P*'^' 

..  c  ^   '    ,  .  1      1       */>        ^  offices  ano 

as  a  matter  ot  general  mterest,  and,  therefore,  roads. 
properly  within  their  province. 

From   this  grant,   and  some   others,   par- Internal 

ticularly  those   giving  to  Congress  the  su-^"^?*""^'®' 

.    ,    -^  1  ^         ^  o   ,  ,      ments. 

permtendence  ot    commerce    and    war,   the 

disposition  of  the  territory,  and  other  proper- 
ty of  the  United  States,  and  the  right  to  raise 
money  to  provide  for  the  common  defence 
and  general  welfare,  is  derived  the  authority 
of  the  federal  government  to  make  internal 
improvements,  in  the  States,  with  their  as- 
sent, by  means  of  roads  and  canals.  This 
authority  has  been  much  controverted,  but 
though  strongly  opposed  by  some,  it  has 
been  constantly  exercised,  and  appears  to  be 
sanctioned  by  general  opinion.  This  power, 
as  now  understood,  extends  to  lay  out,  con- 
struct, and  improve  military  and  post  roads, 
through  the  several  States,  and  also  to  cut 
canals,  with  the  assent  of  the  respective 
States  through  which  they  may  pass,  for 
promoting,  and  giving  security  to  internal 
commerce,  and  for  the  more  safe  and  econo- 
mical transportation  of  military  stores,  &.c. 
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Internal  ill  time  of  war  ;  leaving,  in  all  these  cases, 
iSte^^  the  jurisdictional  right  over  the  soil,  in  the 
respective  States.*  That  the  power  is  highly 
beneficial,  and,  from  its  nature,  can  be  effi- 
ciently exerted,  only  by  the  general  govern- 
ment, is  very  apparent.  It  would  be  much 
to  be  regretted  if  it  did  not  exist. 

To  promote  Under  the  power  "to  promote  the  progress 
Stciencr^^^  science  and  useful  arts,  by  securing  for 
limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings 
and  discoveries,'^  Congress  has  passed  laws 
for  granting  patents  for  inventions,  and  copy- 
rights for  literary  productions.  This  was 
formerly  done  by  the  several  States,  but  as 
the  grant  of  one  State,  could  not  secure  the 
enjoyment  of  a  patent  or  copyright  in  the 
other  States,  it  was  obviously  proper  that 
they  should  be  protected  by  the  authority  of 
the  Union. 

To  estab-  The  Supreme  Court  is  established  by  the 
Ush  courts.  Constitution  ;  but  Congress  is  authorized  "to 
constitute  tribunals  inferior  to  the  Supreme 
Court."  This  power  was  necessary  to  pro- 
vide for  the  growing  wants  of  the  country, 
and  adapt  its  judicial  institutions  to  existing 
circumstances.  In  the  exercise  of  it.  Con- 
gress may  confide  certain  powers  to  the 
State  Courts,  but  they  are  not  obliged  to  ex- 
ert them.  If  they  do,  it  must  be  subject  to 
the  supervision  of  the  Supreme  Court  of  the 
United  States.  This  matter  will  be  more 
fully  explained,  when  we  come  to  examine 
the  judiciary  department.     As  Congress  has 

*  Serg.  Const.  Law,  p.  326. 
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power  to  institute  inferior  tribunals,  it  also  To  estab- 
claims  the  right  to  destroy  them,  contrary  to  ^'^*^  ^^^''^ 
the  general  spirit  of  the  Constitution,  as  the 
judges   of  those    courts    are,   thereby,  ren- 
dered dependent  upon  the  will  of  the  legis- 
lature. 

The  right  "  to  define  and  punish  piracies  To  define 
and  felonies  committed  on  the  high   seas/' ^?^P""f^ 

.,  1        •  1       T  1     •       piracy,  &c. 

IS  necessarily  connected  with  the  regulation 

of  foreign  commerce,  and  therefore  properly 
granted  to  Congress  ;  particularly  as  the  ju- 
risdiction of  the  States  is  confined  to  their 
territorial  limits,  and  every  thing  beyond,  is 
vested  in  the  national  government.  Piracy 
is  defined  to  mean  "  robbery  on  the  high 
seas,"*  whether  committed  by  a  single  indi- 
dual,  or  by  a  whole  ship's  crew.  Felony  is 
a  more  general  term  ;  and  the  authority  to 
declare  what  should  be  considered  felonies, 
is  necessarily  given  to  Congress.  The  power 
to  define,  as  well  as  to  punish,  is  expressly 
mentioned.  This  power  is  exclusive  in  its 
character,  because  it  applies  to  subjects,  over 
which  the  States  have  retained  no  control. 
By  the  phrase  "  high  seas,"  is  meant,  not 
only  the  ocean  out  of  sight  of  land,  but  wa- 
ters on  the  sea-coast,  below  the  boundaries 
of  low-watermark,  although  in  a  roadstead 
or  bay,  within  the  jurisdiction  or  limits  of 
one  of  the  States,  or  of  a  foreign  govern- 
ment.t 

The   definition   and    punishment  of  "of- Offences 

fences  ao;ainst  the   law  of  nations,"  is  also  fS'^^'^!.*  ^® 
.     » ,  _,  1,1  ^1      law  of  na« 

committed    to   Congress,   both,   because  thetiona. 

*  The  United  States  v.  Smith,  5  Wheat,  p.  160. 
t  Serg.  Const.  Law,  p.  334. 
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Offences  power  is  general  in  its  character,  and  be- 
agamst  the  ^ause,  as  the  United  States  are  alone  respon- 
tions.  sible  to  foreign  nations  for  all  that  affects 

their  mutual  intercouse,  they  ought  to  have 
the  right  to  declare  what  shall  constitute 
such  crimes,  and  prescribe  the  suitable  pu- 
nishments. Offences  against  the  law  of  na- 
tions are  not  accurately  ascertained,  and  de- 
fined, in  any  public  code  recognised  by  the 
common  consent  of  nations.  In  respect  to 
these,  there  is  a  peculiar  fitness  in  giving  the 
power  to  define,  as  well  as  to  punish. 

Tode-  To  "provide  for  the  common  defence," 

Clare  war.  jg  one  principal  object  of  the  Union,  and, 
therefore,  the  power  "  to  declare  war,"  and 
all  the  powers  connected  with  it,  are  granted 
to  Congress.  In  most  governments,  this 
power  is  vested  in  the  Executive  ;  particu- 
larly in  monarchies,  where  it  is  generally 
possessed  by  the  sovereign.  But  the  plan 
adopted  by  our  Constitution,  appears  much 
preferable.  War  is  a  dreadful  evil,  which  is 
sometimes  necessary,  but  ought  never  to  be 
undertaken  without  great  caution ;  and  then, 
only  with  the  consent  of  the  people,  who  are 
principally  interested.  The  records  of  the 
world  show  that  it  has  too  often  originated 
in  personal  motives,  of  avarice,  ambition,  and 
even  caprice.  To  secure  us,  as  far  as  possible, 
from  improper  war,  the  power  to  declare  it  is 
given  to  Congress,  who  represent  the  peo- 
ple, and  who,  it  is  presumed,  will  not  en- 
gage in  it  needlessly,  and  without  the  sanc- 
tion of  public  opinion. 

But  a  formal  declaration  does  not  always 
precede  a  war  ;  which  may  exist  without  it, 
and  be  either  partial,  or  general,  according 
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to  circumstances.  We  may  also  be  involved  To  de- 
in  war  by  the  conduct  of  the  Executive/^^'^^'''^'"- 
without  the  agency  of  Congress.  The  inter- 
course with  foreign  nations,  and  the  direc- 
tion of  the  naval  and  military  force  being 
intrusted  to  the  President,  he  may,  at  any 
time,  involve  the  nation  in  war.  The  only 
restraint  provided  by  the  Constitution,  is  the 
fear  of  impeachment,  and  the  power  of  Con- 
gress to  withhold  supplies. 

Letters  of  marque  and  reprisal  are  com- Letters  of 
missions  to  seize  the  persons  and  property  ^J*J^^^ 
of  the  members  of  a  nation  which  has  com- sal. 
mitted  some   injury,  and    refuses  to    make 
satisfaction.     The  fact  of  issuing  these,  does 
not  necessarily  produce  war,  but  it  generally 
leads  to  it  ;  and  the  power  of  granting  them 
is  properly  given  to  Congress,  as  an  incident 
to  the  general  power  of  declaring  war.    With 
this,  also,  is  connected  the  power  to  "  make 
rules  concerning  captures  on  land  and  wa- 
ter.^' 

Congress  has  unlimited  power  "to  raise  To  raise 
and  support  armies."  Great  fears  were  en-^^^.^^Pl^f' 
tertained  lest  this  power  should  be  abused  ; 
and  many  persons  wished  to  have  some  re- 
striction prescribed  by  the  Constitution. 
But  as  it  is  impossible  to  foresee  what  may 
be  done  by  foreign  nations,  or  what  degree 
of  force  may  be  required  to  resist  the  ene- 
mies of  the  country  ;  it  was  necessary  to 
enable  Congress  to  exert  the  whole  energy 
of  the  nation.  Many  thought  that,  at  least, 
the  government  ought  not  to  be  permitted  to 
maintain  standing  armies  in  time  of  peace. 
But  such  a  restriction  w  ould  have  been  high- 
G  2 
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To  raise  ly  impolitic.  It  has  been  the  practice  of 
and  support  j^g^|.-Qj^g  for  centuries,  to  support  standing 
armies.  ,      '  1111  •  ^ 

armies  ;  and  any  one  who  should  remain  un- 
provided, would  be  exposed  to  considerable 
danger,  not  only  from  sudden  attack,  but  also, 
from  the  superior  skill  of  its  enemies.  Al- 
though our  situation  at  present,  at  a  distance 
from  other  nations,  renders  it  improbable 
that  we  shall  be  suddenly  attacked ;  it  is, 
nevertheless,  necessary  to  prepare  for  de- 
fence :  and  this  can  only  be  done  by  antici- 
pating, in  some  measure,  the  necessities  of 
war.  Soldiers  must  be  enlisted,  and  officers 
trained,  and  accustomed  to  military  duty. 
Besides,  it  would  be  great  folly  to  prevent 
the  government  from  raising  troops,  and  pre- 
paringthem  forserivce,untiUvaractually com- 
menced, when  advantages  might  be  lost,  and 
much  injury  suffered  from  the  want  of  them. 
The  danger  to  be  apprehended  from  a 
standing  army,  in  a  country  like  this,  where 
the  government  is  so  completely  under  the 
control  of  the  people,  is  not  to  be  compared 
to  the  evils  which  might  arise  from  the  want 
of  it.  To  secure  the  nation  against  the  abuse 
of  this  power,  it  is  provided  that  "  no  appro- 
priation of  money  for  that  use,  shall  be  for  a 
longer  term  than  two  years."  By  this  means, 
no  permanent  provision  for  the  support  of  an 
army  can  be  made  ;  the  subject  must  be 
brought  before  the  Representatives  of  the 
people,  at  short  intervals  of  time  ;  and  they 
themselves  may  be  changed,  if  they  give 
cause  to  suspect  that  the  liberty  of  the  coun- 
try is  endangered. 

To  provide  A  navy  is,  necessarily,  permanent  in  its 
taina^navy  character,  requiring  a  series  of  years  for  its 
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construction,  and  a  constant  expense  for  its  To  provide 
preservation.  But  while  it  is  our  strongest  ^J|J^^^"' 
bulwark  of  defence,  there  is  no  danger  of 
its  being  used  as  an  engine  of  domestic  op- 
pression. The  power,  therefore,  "  to  pro- 
vide and  maintain  a  navy,"  is  given  to  Con- 
gress, without  any  limitation  as  to  the  time 
for  which  appropriations  of  money  for  its 
support  may  be  made. 

The  power  to  make  rules  "for  the  govern- To  make 
ment  and  regulation  of  the  land   and   naval  f"^j^  ^^^ 
forces,"  follows,  of  course,  the  right  of  main- naval 
taining  armies  and  navies.  forces. 

As  a  part  of  the  military  power,  vested  in  The  militia, 
the  Union  for  the  common  defence  against 
foreign  enemies,  and  to  enable  it,  in  case 
of  necessity,  to  enforce  the  laws  at  home, 
Congress  is  authorized  "  to  provide  for  calling 
forth  the  militia,  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  in- 
vasions." For  this  purpose,  it  has  complete 
control  over  all  the  militia,  while  in  the  ser- 
vice of  the  United  States,  except  that  the 
appointment  of  officers  is  reserved  to  the 
States  respectively,  who  are  to  train  their 
militia  according  to  the  discipline  prescribed 
by  Congress.  The  object  of  this  last  provi- 
sion is  to  secure  uniformity  of  action,  so  ne- 
cessary in  all  military  affairs. 

The  next  enumerated  power  is  that  "  to  Exclusive 
exercise    exclusive   legislation   in    all    cases  J^^^islatum^^ 
whatsoever,  over  such  district  (not  exceeding  govem- 
ten  miles  square),  as  may,  by  cession  of  par- "^®"'' 
ticular  States,  and  the  acceptance  of  Congress, 
become  the  seat  of  the  government  of  the 
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Exclusive    United  States."     This  power  is   obviously 
legislation   j,g„y-gj|.g    £qj.  ^]^g    security  and   dignity   of 

over  seat  of  ,  ^  '  __,.  .       -^    .        ,  i 

govern-  the  government.  Without  it,  the  members 
'"®"^-  of  the  general  government  would  have 
been  dependent  upon  a  State  for  protec- 
tion ;  and  its  authority  might  be  insulted, 
and  its  proceedings  interrupted,  without  its 
having  adequate  means  of  redress.  The 
extent  to  which  this  district  is  limited  by 
the  Constitution,  is  so  small,  that  no  danger 
can  arise  to  the  Union,  from  the  exclusive 
jurisdiction  of  Congress. 

District  of  The  effect  of  this  grant  upon  the  District 
Columbia,  of  Columbia,  which  has  been  ceded  by  the 
States  of  Virginia  and  Maryland  for  the  seat 
of  the  national  government,  was  probably 
not  adverted  to  by  the  framers  of  the  Con- 
stitution. Not  being  a  State,  it  has  no  mem- 
bers in  the  Senate,  nor  any  representative 
in  the  other  House  ;  but  is,  nevertheless, 
subject  to  be  taxed,  and  in  all  other  respects 
governed  by  the  Legislature  of  the  Union. 
To  compensate,  however,  for  these  apparent 
disadvantages,  it  derives  peculiar  advantages 
from  the  location  of  the  government  there, 
which  has  greatly  contributed  to  its  pros- 
perity. 

Forts,  ma-  The  necessity  of  the  exclusive  authority 
gazines,&c.  ^^  Congress  over  all  places  purchased  by  the 
consent  of  the  legislature  of  the  State  in 
which  the  same  shall  be,  "  for  the  erection 
of  forts,  magazines,  arsenals,  dock-yards,  and 
otheruseful  buildings,"  isevident.  The  public 
money  expended  on  such  places,  and  the 
public  property  deposited  in  them,  require 
that  they  should  be  exempt  from  the  autho- 
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rity  of  any  particular  State.     Nor  would  itFoits,  ma- 
be  proper  for  the  places  on  which  the  secu-^^^"^^'*^*' 
rity  of  the  entire  Union   may  depend,  to  be 
in  any  degree  under  the  control  of  a  particu- 
lar member  of  it. 

The  enumeration  of  the  powers  of  Con- General 
gress,  is  closed  with  that  "  to  make  all  laws*^^^®" 
which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  pow- 
ers, and  all  other  powers  vested  by  this  Con- 
stitution in  the  government  of  the  United 
States,  or  any  department  or  officer  thereof." 
This  clause  created  great  alarm,  and  was 
supposed  by  some  to  invest  Congress  with 
supreme  and  almost  unlimited  authority  ; 
and,  on  this  ground,  great  opposition  was 
made  to  it,  by  the  opponents  of  the  new 
Constitution  ;  both  among  the  people  at 
large,  and  in  the  conventions,  called  in  the 
several  States,  to  determine  upon  its  adop- 
tion. But  a  little  reflection  must  convince 
every  unprejudiced  mind,  that  it  is,  in  fact, 
nothing  more  than  an  expression  of  what 
must,  necessarily,  have  been  implied  with- 
out it. 

The  grant  of  certain  powers,  however  li-  implied 
mited,  must  include  the  means  of  executing  P^^®'^*' 
them  ;  and  it  would  be  absurd  to  suppose 
that  a  government,  created  by  the  will  of  the 
people^  and  invested  with  great  and  import- 
ant powers,  on  the  due  execution  of  which 
the  happiness  and  prosperity  of  the  nation 
vitally  depend  ;  should  be  left  destitute  of 
the  means  of  carrying  them  into  effect  ;  and 
the  intention  of  its  establishment  be  entirely 
frustrated.     It  is,  no  doubt, -a  government 
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Implied  of  ]•  lited  powers  ;  and  can  exercise  no  au- 
powers.  ^j-,,  j(.y^  j^Qi-  delegated  by  the  Constitution. 
Lat  the  meaning  of  this  instrument  is  to  be 
ascertained  by  a  fair  and  reasonable  construc- 
tion of  its  terms,  according  to  their  natural  and 
obvious  sense,  without  unnecessary  restric- 
tion or  enlargement.  The  nature  of  the 
Constitution  requires  that  only  its  great  out- 
lines should  be  marked  ;  its  important  ob- 
jects designated  ;  and  the  minor  ingredients 
which  compose  those  objects  be  deduced 
from  the  nature  of  the  objects  themselves. 
If  it  contained  an  accurate  detail  of  all  the 
subdivisions,  of  which  its  great  powders  will 
admit,  and  of  all  the  means  by  which  they 
may  be  carried  into  execution  ;  it  would 
partake  of  the  prolixity  of  a  legal  code,  and 
w^ould,  probably,  never  be  understood  by  the 
public.  Almost  every  power  mentioned  in 
the  Constitution  draws  after  its  others,  not 
expressed,  but  necessary  to  its  exercise.* 

If  these  principles  be  correct,  as  they  un- 
doubtedly are,  this  clause  was  not  necessary 
to  enable  Congress  to  exercise  implied  pow- 
ers ;  but  was  added,  by  way  of  caution,  that 
the  least  doubt  might  not  exist  on  the  sub- 
ject. Like  the  rest  of  the  Constitution,  it  is 
to  be  fairly  interpreted.  The  word  "ne- 
cessavT/,'^  does  not  import  an  absolute,  phy- 
sical necessity,  so  strong,  that  the  powers 
of  government  cannot  be  exercised  without 
it.  The  word  itself  admits  of  degrees  of 
comparison,  w^hich  the  framers  of  the  Con- 
stitution showed  themselves  to  be  perfectly 
aware  of,  when,  in  a  subsequent  section, 
the  States  are  prohibited  from  laying  any 

••  M'CuUoch  V.  The  State  of  Maryland,  4  Wheat.  407. 
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imposts,  except  what  may  be  "  absolutely  implied 
necessary^^  for  executing  their  inspection  P*^^'^""^" 
laws.*  Besides,  this  rigid  construction  would 
destroy  the  effect  of  the  word  "^roper,'^ 
which  is  also  used,  and  implies  a  choice 
among  means  which  must  be  proper,  if  abso- 
lutely necessary.  As  used  here,  it  means 
needful,  requisite,  essential,  conducive  to, 
and  gives  to  Congress  the  choice  of  the 
means,  best  calculated  to  exercise  the  pow- 
ers they  possess.!  These  powers  were  given 
for  the  welfare  of  the  nation.  They  were 
intended  to  endure  for  ages  to  come,  and  to 
be  adapted  to  the  various  circumstances  of 
human  affairs.  To  prescribe  the  specific 
means,  by  which  government  should,  in  all 
future  time,  execute  its  power  ;  and  to  con- 
fine the  choice  of  mieans,  to  such  narrow 
limits,  as  would  not  leave  it  in  the  power  of 
Congress  to  adopt  any  which  might  be  ap- 
propriate, and  conducive  to  the  end,  would 
have  been  most  unwise,  and  pernicious  ;  be- 
cause, it  would  be  an  attempt  to  provide,  by 
immutable  rules,  for  exigencies,  which,  if 
foreseen  at  all,  must  have  been  seen  dimly  ; 
and  would  deprive  the  legislature  of  the  ca- 
pacity to  avail  itself  of  experience,  or  to  ex- 
ercise its  reason,  and  accommodate  its  legis- 
lation to  circumstances. 

As  an  instance  of  the  exercise  of  implied  A  national 
power,  may  be  mentioned,  the  establishment  ^^'^''' 
of  a  national  bank.     No  authority  for  this 
purpose  is  expressly  given  by  the  Constitu- 
tion ;  but  such  an  institution  is  so  useful  to 
government,  in  the  collection,  transportation, 

*  4  Wheat.  414.  t  4  Wheat.  418. 
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A  national  and  disbursement  of  its  funds,  and  in  the  ge- 
bank.  neral  management  of  the  revenue,  that  it  may 
be  considered  an  essential  instrument  in  the 
prosecution  of  the  fiscal  operations  of  the 
government.  As  such,  the  Supreme  Court 
has  pronounced  its  establishment  to  be  within 
the  scope  of  the  constitutional  powers  of 
Congress.*  This  instance  has  been  selected, 
because  its  consideration  before  the  Supreme 
Court,  led  to  a  very  full  discussion  of  the 
meaning  of  this  part  of  the  Constitution. 
Many  other  cases  might  be  adduced,  in 
which  the  same  kind  of  power  has  been  ex- 
ercised. 


CHAPTER  VI. 

LIMITATIONS  OF  THE  POWERS  OF  CONGRESS. 

Most  governments  claim  the  possession 
of  all  powers  not  expressly  reserved  from 
them  ;  but  that  of  the  tJnited  States  is 
founded  upon  a  different  principle  ;  it  can  ex- 
ercise none  which  is  not  conferred  by  the 
Constitution,  either  expressly,  or  by  neces- 
sary implication.  That  instrument,  there- 
fore, contains  but  few  restrictions  on  the 
powers  of  Congress.  It  was,  however,  ex- 
pedient to  introduce  some,  by  way  of  posi- 
tive exception  or  qualification  of  the  powers 
enumerated  ;  and  also,  to  secure,  by  express 
reservation,  the  rights  of  the  States,  and  of 
individuals, in  some  particulars,  which, other- 
wise, might  possibly  have  been  infringed  by 
the  general  government. 

*  M'Culloch  V.  The  State  of  Maryland,  4  Wheat,  316. 
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The  first  exception  of  this  kind,  is  that  by  importation 
which  Congress  is  forbidden  to  prohibit  ^^^^^^•^^* 
"the  migration  or  importation  of  such  per- 
sons, as  any  of  the  existing  States  should 
think  proper  to  admit,  prior  to  the  year  one 
thousand  eight  hundred  and  eight."  The 
word  "  slaves"  is  never  mentioned  in  the 
Constitution  ;  the  same  sensibility  on  that 
subject  existed  then,  as  now,  in  the  southern 
portion  of  the  Union  ;  but  some  of  the  poli- 
ticians of  that  day  thought  the  introduction 
of  that  unfortunate  class  essential  to  the  pros- 
perity, if  not  to  the  existence  of  the  southern 
States  ;  and,  therefore,  would  not  consent  to 
allow  Congress  to  exercise  the  right,  they 
would  otherwise  possess,  under  the  general 
power  of  regulating  commerce,  to  put  an 
immediate  end  to  this  inhuman  traffic.  The 
result  was  a  compromise,  by  which  the  power 
of  Congress  was  restricted  for  a  limited  pe- 
riod. To  the  honour  of  our  country,  a  law 
was  passed,  which  went  into  operation  on 
the  first  day  of  January,  1808,  prohibiting 
the  slave-trade  under  severe  penalties  ;  and, 
by  subsequent  laws,  it  is  declared  to  be  pi- 
racy, and  those  engaged  in  it  are  to  be  pu- 
nished with  death. 

The  writ  of  habeas  corpus  has  always  Habeas 
been  regarded  as  the  greatest  safeguard  of  ^°^P"^- 
individual  liberty.  It  is  so  called  from  these 
two  Latin  words  being  prominent  in  the 
writ,  when  all  law-proceedings  were  in  that 
language.  It  is  issued  by  a  judge,  upon  the 
application  of  any  person  who  is  restrained  of 
his  liberty,  or  of  any  one  on  his  behalf,  and 
directed  to  the  person  detaining  him  ;  com- 
manding  him,  under  a  severe  penalty,  to 
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Habeas  bring  before  the  judge,  or  the  court,  the  indi- 
Corpus.  vidual  detained,  and  to  state  the  cause  of  his 
detention.  An  opportunity  is  thus  given  of 
public  examination  into  the  merits  of  the 
case,  before  an  impartial  tribunal  ;  and  the 
prisoner  is  set  at  liberty,  if  unjustly  confined. 
The  privilege  of  this  writ  is  secured  by  the 
Constitution,  and  Congress  is  prohibited  to 
suspend  it,  "  unless  when  in  case  of  rebellion, 
or  invasion,  the  public  safety  may  require 
it."  In  such  emergencies,  it  may  sometimes 
be  necessary  to  imprison  suspected  or  dan- 
gerous persons  without  a  public  examina- 
tion, and  individual  security  must  yield  to 
general  safety. 

Bills  of  at-  The  next  restriction  is,  that  "  no  bill  of 
^*"  ^^*  attainder,  or  ex  post  facto  law,  shall  be 
passed."  Bills  of  attainder  are  acts  of  the 
legislature,  declaring  persons  guilty  of  crimes, 
of  which  they  could  not  be  convicted  in  the 
ordinary  course  of  justice,  either  from  a  de- 
ficiency of  testimony,  or  because  they  had 
violated  no  existing  law  ;  and  inflicting  the 
punishment  of  death.  Such  acts  are,  to  the 
last  degree,  tyrannical  and  oppressive,  and 
have  generally  resulted  from  a  state  of  high 
political  excitement,  when  party  feeling,  and 
vindictive  resentment,  have  triumphed  over 
justice  and  humanity.  Several  instances  of 
such  bills  are  recorded  to  have  been  passed 
by  the  English  parliament,  and  some  illus- 
trious men  have  been  victims. 

Ex  post  The  phrase  "  ex  post  facto  law^^  as  here 

facto  laws,  yged,  has  been  held  to  be  a  technical  expres- 
sion, applicable  only  to  criminal  cases.  In 
this  sense,  it  means  every  law  that  declares 
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an  act  criminal,  which  was  innocent  when  Ex  post 
done ;  or  that  aggravates  a  crime,  and  makes  ^*^^°  ^^^' 
it  greater  than  when  it  was  committed  ;  or 
inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed  ;  or 
alters  the  rules  of  evidence,  and  receives  less, 
or  different  testimony,  than  the  law  required 
at  the  time  of  the  commission  of  the  offence  ; 
in  short,  any  law  which  renders  an  act  pu- 
nishable, in  a  manner  in  which  it  was  not 
punishable,  when  it  was  committed.*  All 
such  laws  are  inconsistent  with  liberty,  and 
the  spirit  of  our  institutions,  and  are  express- 
ly forbidden  by  the  Constitution. 

The  next  paragraph  merely  restricts  Con- Direct 
gress  in  express  terms  to  the  mode  of  impo-^''®* 
sing  direct  taxes,  prescribed  in  a  previous 
section  ;  that  is,  in  proportion  to  the  census 
already  directed  to  be  taken. 

The  fifth  restriction  secures  the  perfect  Equality  of 
equality  of  the  States,  in  all  commercial  con-p°™U^g^ggg^ 
cerns.  The  general  government  having  the 
entire  regulation  of  foreign  commerce,  might, 
by  its  arrangements,  give  a  preference  to 
particular  ports,  to  the  injury  of  others  :  to 
which  it  might  be  induced,  by  some  apparent 
advantage,  or  the  superior  influence  of  the 
larger  States.  But  this  is  expressly  prohi- 
bited. 

The  prohibition  of  duties  upon  "  exports"  No  duties 
is  of  a  similar  character.  The  natural  and^"®''^^^^ 
artificial  productions  of  the  States  are  diffe- 


*  Calder  v.  Bull,  3  Ball.  386.     Fletcher  v.  Peck,  6  Cranch. 
138.     Serg.  Const.  Law  356. 
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No  duties  rent.  A  tax  laid  upon  the  exportation  of  any 
on  exports.  ^^^  of  these  articles,  though  it  might  be  ge- 
neral in  its  terms,  would  operate  only  on  the 
States  producing  it.  Thus  an  export  duty 
on  cotton,  or  grain,  or  manufactures,  would 
act  unequally  upon  different  portions  of  the 
Union.  Such  taxes  are,  therefore,  altogether 
prohibited. 

The  last  clause  of  this  paragraph  provides 
against  an  inconvenience,  which  might  other- 
wise be  felt  by  those  ports  which  are  so 
situated,  that  vessels  in  going  to,  or  from 
them,  must  pass  by,  or  through  parts  of  other 
States.  Thus,  Baltimore  can  be  approached 
from  the  ocean  only  by  passing  through 
part  of  Virginia;  and  vessels  mustsail  between 
New  Jersey  and  Delaware,  to  reach  Phila- 
delphia. Vessels  going  to,  or  from,  such 
ports,  might  be  made  to  enter  and  pay  duties 
in  the  other  States,  but  for  the  declaration, 
"  nor  shall  vessels,  bound  to  or  from  one 
State,  be  obliged  to  enter,  clear,  or  pay  du- 
ties in  another.'^* 


The 
treasury 


The  rule  that  "  no  money  shall  be  drawn 
from  the  treasury,  but  in  consequence  of  ap- 
propriations made  by  law,"  and  that  "  a  re- 
gular statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money,  shall  be 
published  from  time  to  time,'^  is  a  useful 
check  upon  public  expenditure,  and  affords 
the  people  an  opportunity  of  knowing  how 
the  public  money  is  disposed  of. 


Titles  of         Titles  of  nobility  are  utterly  inconsistent 
nobihty.      y^[{\i  our  republican   manners,   and  institu- 


*  Serg.  Const.  Law,  356. 
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tions,  and  are,  therefore,  prohibited  by  the  Titles  of 
Constitution.  And  to  preserve  the  govern- "°''*^"^* 
ment,  in  all  its  branches,  entirely  free  from 
foreign  influence,  no  officer,  in  any  depart- 
ment of  it,  is  permitted  to  accept  of  any  pre- 
sent, emolument,  office,  or  title  of  any  kind 
whatever,  from  any  foreign  power,  without 
the  express  consent  of  Congress.  It  is  the 
custom,  in  many  countries,  to  make  valuable 
presents  to  the  officers  of  foreign  nations, 
with  whom  business  is  transacted  ;  and  in- 
stances have  occurred,  of  ministers  of  state, 
and  even  princes  being  bribed,  by  such 
means,  to  sacrifice  the  interests  of  their 
country.  Our  Constitution  provides,  as  far 
as  possible,  against  all  such  practices,  by  for- 
bidding the  acceptance  of  any  present  what- 
ever. 


CHAPTER  VII. 

LIMITATIONS  OF  THE  POWERS  OF  THE 
INDIVIDUAL  STATES. 

As  the  State  governments  possessed  many  Restrictions 
powers,  under  the  former  confederation,  the  ggj^g*^^® 
exercise  of  which  would  interfere  with  the 
operations  of  the  general  government,  or  be  ^ 

contrary  to  the  spirit  of  the  new  Constitu- 
tion, it  was  necessary  to  impose  restrictions 
upon  the  States  in  such  particulars. 


All  other  confederacies,  of  which  history  No  Stat« 
gives    us   any   account,  have   suffered    from^^™^^ 
combinations,    formed    by    their    members, 
either  among  themselves,   or  with  foreign 

H  3 


to  make 
treaties, 
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No  State     powers,  according  to  the  dictates  of  jealousy, 
.  ambition,  or  a  spirit  of  insubordination.     Our 

Constitution,  therefore,  declares,  that  "  no 
State  shall  enter  into  any  treaty,  alliance,  or 
confederation."  This  does  not  forbid  any 
civil  contracts  between  the  States,  which 
convenience  may  require,  but  those  political 
compacts  from  which  danger  is  to  be  appre- 
hended. 


letters  of 
marque. 


Nor  grarit  Under  the  Articles  of  Confederation,  the 
several  States  had  a  right  to  grant  letters  of 
marque  and  reprisal,  after  a  declaration  of 
war  by  the  Union.  But  this  would  inter- 
fere with  the  proper  control  of  the  national 
government,  over  all  matters  relating  to 
war,  and  might  occasion  serious  inconve- 
nience. The  power  is,  therefore,  entirely 
taken  away  from  the  States,  by  the  present 
Constitution. 

Nor  coin  The  coinage  of  money,  and  the  regulation 
money.  ^^  what  shall  be  used  in  the  payment  of 
debts,  are  matters  of  general  concern,  pecu- 
liarly within  the  province  of  the  general 
government  ;  and,  therefore,  the  States  are 
not  allowed  to  control  them. 

Bills  of  The  several  States,  as  well  as  the  United 

credit.  States,  had  long  been  in  the  habit  of  issuing 
paper  money,  called  "bills  of  credit."  The 
necessities  of  the  war  occasioned  the  emis- 
sion of  such  quantities  of  these  bills  that 
they  lost  their  value,  and,  in  some  instances, 
became  utterly  worthless.  This  depreciation 
caused  much  distress,  which  was  felt  through- 
out the  nation,  and  the  new  Constitution, 
therefore,  takes  from  the   State?  the  power 
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to  "  emit  bills  of  credit/'  but  leaves  it  with  Bills  of 


111 


credit. 


the  general  government,  to  be  exercised 
case  of  necessity.  The  prohibition  has  been 
supposed,  by  some,  to  extend  to  all  kinds  of 
paper  money,  which  would  render  it  doubt- 
ful whether  the  States  can  authorize  banks 
to  issue  notes,  as  that  would  be  doing, 
through  the  medium  of  these  institutions, 
what  they  are  prohibited  from  doing,  direct- 
ly, themselves.  But  "  bills  of  credit"  were 
a  particular  species  of  paper-money,  well 
known  at  the  time  of  the  formation  of  the 
Constitution,  and  the  reasonable  construction 
seems  to  be,  that  by  using  this  phrase,  it  was 
intended  to  designate  the  particular  class 
mentioned. 

The  State  legislatures,  like  Congress,  are  Laws  im- 
prohibited  to  pass  any  bill  of  attainder,  or  P^j[g'^|on^ 
ex  post  facto  law  ;  or  to  grant  any  title  of  ofcontracts. 
nobility.  To  these,  is  added  with  regard  to 
the  States,  that  they  can  pass  no  ^'  law  im- 
pairing the  obligation  of  contracts."  This 
is  an  important  restriction,  and  has  given 
rise  to  many  interesting  questions  before  the 
Supreme  Court  of  the  United  States.  It 
probably  had  a  particular  reference  to  laws 
on  the  subject  of  bankruptcy,  which  impair 
the  obligation  of  contracts,  by  releasing  the 
debtor  from  the  payment  of  his  debts,  on 
certain  conditions,  and  which  Congress  is 
expressly  authorized  to  enact.  It  has  also 
been  decided,  that  the  States  may  pass  such 
laws,  subject  to  this  restriction.* 

Whether  Congress  have  power  to  pass  a 
law,  other  than  a  bankrupt  law,  which  would 

*Ogden  V  Saunders,  12  Wheat.  213. 
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Laws  im-  violate  an  existing  contract,  may  well  be 
obligafion^  questioned  ;  but  the  States^  certainly  have 
of  contracts,  not.  An  agreement  between  two  States,*  a 
charter  of  incorporation,!  and  a  law,  by 
which  title  to  property  has  been  acquired, J 
are  contracts,  within  the  meaning  of  this 
clause,  and  equally  protected  from  violation 
or  change,  with  the  ordinary  contracts  be- 
tween individuals. 

Imposts.  Imposts,    or  duties  upon  articles  imported 

into  the  United  States,  have  always  been 
the  principal  source  of  the  revenue  of  the 
federal  government.  This  was  anticipated 
at  the  time  of  the  formation  of  the  Constitu- 
tion, and  therefore,  they  were  reserved  ex- 
clusively for  the  benefit  of  the  Union.  No 
State  shall,  without  the  consent  of  Congress, 
lay  any  imposts,  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  ne- 
cessary for  executing  its  inspection  laws  ; 
and  the  net  produce  of  all  duties  and  imposts, 
laid  by  any  State  on  imports,  or  exports, 
shall  be  for  the  use  of  the  Treasury  of  the 
United  States  ;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  Con- 
gress. Under  this  clause,  it  has  been  held, 
that  any  State  tax,  which  would  operate  di- 
rectly upon  foreign  commerce,  is  void  ;  but 
after  articles  introduced  from  abroad,  have 
become  mixed  with  the  property  of  the  coun- 
try, they  may  be  taxed  as  other  property. § 
Right  of  With  this  exception  as  to  imposts,  the 
by  toxes.     ^^S^^^  °^  ^^^  States  to  impose  taxes  is  co-ex- 

*  Green  v.  Biddle,  8  Wheat.  92. 

t  Dartmouth  College  Case,  4  Wheat.  518. 

t  Fletcher  v.  Peck,  6  Cranch,  87. 

§  Brown  v.  The  State  of  Maryland,  12  Wheat  441,  442 
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tensive  with  that  of  the  Union,  provided  Right  of 
that  if  Congress  lay  a  tax  upon  a  particular  i^y^^^^S. 
suhject,  a  State  cannot  afterwards  tax  the 
same  article,  as  that  would  interfere  with  the 
right  of  the  general  government  ;  and  no 
State  has  a  right,  by  taxation,  or  otherwise, 
to  control  the  exercise  of  any  authority  under 
the  federal  government. 

It  is  further  declared,  that  no  State  shall.  Other  re-^ 
without  the  consent  of  Congress,  lay  any^^"^^^°"^ 
duty  on  tonnage  ;  keep  troops  or  ships  of 
war  in  time  of  peace  ;  enter  into  any  agree- 
ment or  compact  with  another  State,  or  with 
a  foreign  power  ;  or  engage'  in  war,  unless 
actually  invaded,  or  in  such  imminent  dan- 
ger as  will  not  admit  of  delay.  The  reason 
and  propriety  of  these  restrictions  are  so  ob- 
vious, that  they  require  no  comment. 

The  question  as  to  the  extent  of  the  ju-  Rpservea 
risdiction  of  the  States,  and  how  far  they  are  [[fe^gtatea. 
controlled  by  the  Constitution  of  the  Union, 
is  an  interesting  and  important  one  ;  and  it 
seems  now  to  be  well  settled  that  they  retain 
all  the  rights  of  sovereignty  which  they  had 
before  the  adoption  of  the  Constitution,  ex- 
cept in  three  cases  ;  namely,  1st,  Where 
the  Constitution,  in  express  terms,  grants  an 
exclusive  authority  to  the  Union;  2d,  Where 
it  grants  an  authority  to  the  Union,  and  pro- 
hibits the  States  from  exercising  the  like 
authority  ;  and  3d,  Where  it  grants  an  au- 
thority to  the  Union,  to  which  a  similar 
authority  in  the  States  w^ould  be  absolutely 
and  totally  contradictory  and  repugnant.* 

*  1  Kent's  Com.  363. 
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Concurrent  As  to  the  first  two,  there  can  be  no  doubt 
^^^'^^-  that  the  jurisdiction  of  the  States  is  taken 
away  ;  but  it  is  sometimes  questionable 
whether  the  grant  of  a  particular  power  to 
the  Union,  is  inconsistent  with  the  exercise 
of  the  same  power  by  the  States,  or  whether 
their  authority  is  concurrent.  The  doctrine 
adopted  by  the  Supreme  Court  is,  that 
the  mere  grant  of  a  power  to  Congress 
does  not  imply  a  prohibition  to  the  States 
to  exercise  the  same  power  ;  the  States  re- 
tain concurrent  authority  with  Congress,  and 
may  legislate  upon  the  subject  in  the  absence 
of  congressional  acts.  But  if  Congress  exer- 
cise its  power,  the  States  cannot  enter  upon 
the  same  ground  and  provide  for  the  same 
objects. 

Thus  Congress  has  power  to  provide  for 
organizing,  arming,  and  disciplining  the  mi- 
litia. This  does  not  prevent  the  State  from 
legislating  upon  the  subject,  if  Congress  do 
not.  But  if  it  do  act  upon  this  subject,  the 
States  have  no  right  to  do  any  thing  further 
in  relation  to  it.  The  same  may  be  said  of 
bankruptcy,  naturalization,  and  other  sub- 
jects, over  which  the  authority  of  Congress, 
and  the  State  Legislatures  is  concurrent. 
The  most  important  instance  of  concurrent 
authority  is  that  of  taxation.  In  all  cases, 
except  duties  on  imports,  the  States  have  the 
right  to  impose  taxes  ;  but  if  Congress  lay  a 
tax  upon  any  article,  the  right  of  the  States, 
as  to  that  article,  is  suspended  ;  and  if  Con- 
gress impose  a  tax  on  any  article  already 
taxed  by  a  State,  the  general  tax  must  be  first 
paid.  This  is  a  necessary  consequence  of 
the  supremacy  of  the  general  government, 
and  is  requisite  for  its  preservation.     The 
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security  against  its  abuse  is,  that  the  consti-  Concurrent 
tuenls  of  the  general,  and  the  State  govern- P^^®*"^* 
ments,  are  one  and  the  same  people  ;  it  is 
not,  therefore,  a  foreign  power  acting  upon 
the  State  governments,  but  the  same  people 
governing  themselves  through  two  different 
mediums.  The  powers  of  the  national  go- 
vernment must  always  be  exercised  with  a 
due  regard  to  the  interest  and  prosperity  of 
every  member  of  the  Union  ;  for,  on  the 
concurrence  and  good  will  of  the  parts,  the 
stability  of  the  whole  depends. 


CHAPTER  VIII. 

THE  EXECUTIVE. 

The  organization  of  the  executive  de-TheExecu- 
partment,  was  the  most  delicate  part  of  the^^^'^* 
task  which  the  framers  of  the  Constitution 
had  to  perform.  The  feeling  against  mo- 
narchy w^as  so  strong  throughout  the  coun- 
try, that  every  thing,  in  the  least  resem- 
bling it,  would  meet  with  strenuous  oppo- 
sition ;  and  yet,  it  was  necessary  that  the 
Executive  should  have  very  considerable 
power,  in  order  to  give  vigour  and  efficiency 
to  the  government.  Many  thought  it  incon- 
sistent with  republican  principles  to  lodge 
the  executive  power  in  a  single  person  ; 
and  the  liberties  of  the  nation  were  supposed 
to  be  endangered  by  such  an  arrangement. 
It  requires,  however,  but  little  reflection  to 
perceive,  that  a  single  Executive  is  the  safest 
and  best;  and  that  none  other  is  so  well  calcu- 
lated to  secure  the  objects  of  good  government. 
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Object  of  The  object  of  this  department  is  the  exe- 
Executive.  (>jj|^Jqj^  Qf  h^q  laws;  and  the  welfare  of  society 
requires  it  to  be  so  organized,  as  to  effect 
this  with  fidelity  and  energy.  Laws  should 
be  made  w^ith  caution,  after  mature  delibera- 
tion, and  an  attentive  consideration  of  the  si- 
tuation and  w^ants  of  the  community  ;  and  of 
all  the  various  interests  to  beaflected  by  them. 
But  when  once  enacted,  they  should  be  exe- 
cuted with  promptness  and  decision.  The 
executive  officer  can  exercise  no  discretion, 
as  to  the  propriety  of  giving  them  effect.  It 
is  not  for  him  to  decide  upon  the  wisdom  or 
expediency  of  the  law.  What  has  once  been 
declared  to  be  law,  under  all  the  cautious 
forms  of  deliberation  prescribed  by  the  Con- 
stitution, ought  to  receive  prompt  and  irre- 
sistible obedience.*  If  a  law  be  impolitic, 
or  inexpedient,  let  it  be  repealed  by  the  Le- 
gislature ;  if  it  be  unconstitutional,  let  it  be 
declared  so  by  the  Judiciary  ;  but  so  long  as 
it  continues  to  receive  the  sanction  of  these 
two  departments,  it  is  the  duty  of  the  Execu- 
tive to  carry  it  into  full  effect.  Uncertainty 
in  the  execution  of  the  laws  is  destructive 
of  all  order.  The  decision  and  energy  re- 
quisite for  their  proper  execution,  can  only 
be  attained  by  confiding  this  power  to  a 
single  person.  If  the  concurrence  of  several 
be  required,  division,  indecision,  and  delay 
will  be  the  consequence.  All  history,  ancient 
and  modern,  attests  the  inefficiency  and  in- 
jurious tendency  of  a  compound  Executive. 

Unity  of         Nor  is  a  single  Executive  more  dangerous 
Executive,  ^q  |^|-,g  liberties  of  a  country,  than  one  con- 

*  1  Kent's  Coram.  253. 
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sisting  of  several  members.  Safety,  in  this  Unity  of 
respect,  consists  in  responsibility,  and  a  due  ^^^cuuve 
dependence  upon  the  people.*  Unity,  while 
it  increases  the  efficacy,  secures  also  the  re- 
sponsibility of  the  Executive  power.  When 
acts  are  to  be  done  by  a  body  composed  of 
several  persons,  no  one  is  responsible.  The 
real  author  of  any  measure  is  concealed  ;  no 
one  feels  the  responsibility  ;  and,  therefore, 
there  is  not  the  same  anxiety  to  secure  pub- 
lic approbation.  The  temptation  to  remiss- 
ness, or  even  corruption,  is  greater  ;  and  the 
security  against  it  is  less.  Besides,  the  peo- 
ple will  not  know  to  whom  to  attribute  the 
evils  of  mal-administration.  It  is  the  opinion 
of  the  most  profound  observers  of  govern- 
ment, that  the  executive  power  is  most  safely 
confided  to  one  ;  the  security  arising  from 
responsibility  is  greater  ;  the  attention  of  the 
people  is  directed  to  a  single  object,  and  the 
power  is  more  easily  confined.  As  to  the 
other  ingredient  of  safety, — a  due  depend- 
ence upon  the  people, — that  is  provided 
by  the  term  of  continuance  in  power  ;  and 
the  liability,  at  all  times,  to  impeachment, 
and  dismission  from  office  ;  and  a  subsequent 
trial  and  punishment  in  the  common  course 
of  law. 

Upon  these  principles,  a  single  Executive  Term  of 
was  determined  upon  ;  and  the  second  article  ^^■^^^^®' 
of  the  Constitution  declares  that  "  the  exe- 
cutive power  shall  be  vested  in  a  President 
of  the  United  States  of  America."  The 
term  of  service,  both  of  the  President,  and 
Vice  President,  is  four  years.     This  period 

*  Federalist,  No.  70. 
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Term  of      was  thought  to  be  sufficiently  long,  to  give 

service.       stability  and  vigour  to  the  administration  of 

the  President;  while  it  is  so  short,  as  to  keep 

alive  a  sense  of  his  dependence  upon  public 

approbation. 

Mode  of  The  mode  of  electing  this  important  officer 
PrSd^t  ^'^^  "^^^  ^^  ^^  settled,  and  required  the 
greatest  wisdom  and  care.  "  The  mode  of 
his  appointment,'^  says  Chancellor  Kent, 
"  presented  one  of  the  most  difficult  and  mo- 
mentous questions  that  could  have  occupied 
the  deliberations  of  the  assembly  which 
framed  the  Constitution  ;  and  if  ever  the 
tranquillity  of  this  nation  is  to  be  disturbed, 
and  its  peace  jeopardized,  by  a  struggle  for 
power  among  themselves,  it  will  be  upon 
this  very  subject  of  the  choice  of  a  Presi- 
dent. This  is  the  question  that  is  eventually 
to  test  the  goodness,  and  try  the  strength  of 
the  Constitution  ;  and  if  we  shall  be  able, 
for  half  a  century  hereafter,  to  continue  to 
elect  the  Chief  Magistrate  of  the  Union, 
with  discretion,  moderation,  and  integrity, 
we  shall  undoubtedly  stamp  the  highest 
value  on  our  national  character,  and  recom- 
mend our  republican  institutions,  if  not  to  the 
imitation,  yet  certainly  to  the  esteem  and 
admiration  of  the  more  enlightened  part  of 
mankind."* 

Electors  for      The  plan  adopted  shows  that  the  framers 

President,    ^f  ^]^g  Constitution  were   fully  aware  of  the 

difficulties  attending  it,  and  endeavoured  to 

avoid   them.     To   give   the  election   to  the 

whole  body  of  the  people,  would  have  been 

*  1  Kent's  Comm.  253. 
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a  dangerous  experiment.  The  excitement  it  Electors 
might  produce,  and  the  intrigue  it  would  occa-  J^Jn^'^Jc' 
sion,  might  convulse  the  whole  country.  It 
was  therefore  confided  to  a  small  body  of  elec- 
tors, appointed  in  each  State  under  the  di- 
rection of  the  Legislature  ;  and,  that  there 
might  be  no  opportunity  of  negotiation  and 
intrigue  among  the  electors,  Congress  is 
authorized  to  determine  the  time  of  choosing 
them,  and  the  day  on  which  they  shall  give 
their  votes,  which  day  shall  be  the  same 
throughout  the  United  States.  Under  this 
authority,  an  act  of  Congress  has  been  passed, 
requiring  the  appointment  of  electors  to  be 
made,  in  each  State,  within  thirty-four  days 
of  the  day  of  election ;  which,  by  the  same 
act,  is  to  be  the  first  Wednesday  in  December 
in  every  fourth  year. 

The  Constitution  directs  that  each  State  Their  ap- 
shall  appoint,  in  such  manner  as  the  legis- P^^"^^"^®"* 
lature  thereof  may  direct,*  a  number  of  elec- 
tors equal  to  the  whole  number  of  Senators 
and  Representatives,  to  which  the  State  may 
be  entitled  in  Congress.  According  to  the 
last  apportionment  of  Congress,  the  whole 
number  of  electors  is  two  hundred  and 
eighty-eight.  To  prevent  any  improper  in- 
fluence from  being  exerted,  by  the  person  in 
office,  it  is  provided  that  no  Senator  or  re- 
presentative, or  person  holding  any  office 
of  trust  or  profit,  under  the  United  States, 

*  The  mode  of  appointing  electors  is  different  in  the  several 
States,  according  as  it  has  been  fixed  by  their  respective  Le- 
gislatures. In  some,  they  are  appointed  by  the  Legislature 
without  a  popular  election  ;  in  others,  the  State  is  divided  into 
electoral  districts,,  in  each  of  which  an  elector  is  chosen  by  the 
people  ;  but  in  most  of  the  States,  they  are  elected  by  a  general 
ticket  throughout  the  whole  State. 
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Their  ap-    shall  be  appointed  an  elector.     No  other  re- 
pointment  gtriction  or  qualification  is  mentioned  in  the 
Constitution. 

Their  The  electors  are  to  meet  in  their  respec- 

voUng^"^  tive  States,  at  the  place  appointed  by  the 
Legislature,  on  the  day  fixed  by  Congress  ; 
and  vote  by  ballot  for  President  and  Vice 
President ;  one  of  whom,  at  least,  shall  not 
be  an  inhabitant  of  the  same  State  with 
themselves  ;  they  shall  name  in  their  ballots 
the  person  voted  for  as  President,  and,  in 
distinct  ballots,  the  person  voted  for  as  Vice 
President ;  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  President, 
and  of  all  persons  voted  for  as  Vice  Presi- 
dent, and  of  the  number  of  votes  for  each. 
By  the  Constitution,  as  originally  framed, 
there  was  no  distinction  made,  in  the  ballots, 
between  the  two  persons  voted  for,  but  the 
person  having  the  greatest  number  of  votes 
was  to  be  President  ;  and  the  next  highest 
on  the  list  was  to  be  Vice  President.  By 
this  mode,  it  might  happen  that  two  persons 
might  have  the  same  number  of  votes,  and 
the  House  of  Representatives  w^ould  have  to 
determine  between  them  ;  though  it  might 
be  well  known  which  was  intended  by  the 
electors  to  be  President,  and  which  Vice 
President.  This  actually  occurred  in  the 
year  1801  ;  when  Mr.  Jefferson  and  Col. 
Burr  were  returned,  as  having  an  equal  num- 
ber of  votes  ;  and  for  some  time  it  was  doubt- 
ful, whether  the  intention  of  the  electors 
would  not  be  defeated  by  the  election  of  the 
latter.  In  consequence  of  this,  the  Constitu- 
tion was  altered,  so  as  to  require  distinct 
votes  for  President,  and  Vice  President. 
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The  lists  of  votes  are  to  be  signed  and  Their  votes 
certified  by  the  electors;  and  transmitted/P^"^"^- 
sealed,  to  the  seat  of  government  of  the 
United  States,  directed  to  the  president  of 
the  Senate.  The  president  of  the  Senate,  in 
the  presence  of  the  Senate  and  House  of 
Representatives,  opens  all  the  certificates, 
and  the  votes  are  then  counted.  The  person 
having  the  greatest  number  of  votes  for  Pre- 
sident, is  President,  if  such  number  be  a 
majority  of  the  whole  number  of  electors 
appointed. 

If  no  person  have  such  majority,  then.  Choice  by 
from  the  persons  having  the  highest  numbers,  ^^®  ^°^^®' 
not  exceeding  three,  on  the  list  of  those 
voted  for  as  President,  the  House  of  Repre- 
sentatives shall  immediately  choose,  by  bal- 
lot, the  President.  But  in  choosing  the 
President,  the  votes  shall  be  taken  by  States  ; 
the  Representation  from  each  State  having 
one  vote.  A  quorum,  for  this  purpose,  shall 
consist  of  a  member  or  members  from  two- 
thirds  of  the  States  ;  and  a  majority  of  all 
the  States  is  necessary  to  a  choice.  And  if 
the  House  of  Representatives  shall  not  choose 
a  President,  whenever  the  right  of  choice 
shall  devolve  on  them,  before  the  fourth  day 
of  March  next  following  ;  then  the  Vice 
President  shall  act  as  President;  as  in  the  case 
of  the  death,  or  other  constitutional  disability 
of  the  President. 

The  person  having  the  greatest  number  of  Choice  of 
votes  as  Vice  President,  is  Vice  President ;  J"^^^^^®^* 
if  such  number  be  a  majority  of  the  w^hole 
number    of  electors   appointed  ;    and   if  no 
person  have  a  majority,  then,  from  the  two 

I  2 
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Choice  of  highest  numbers  on  the  list,  the  Senate  shall 
Vice  Presi-  choose  the  Vice  President.  A  quorum  for 
this  purpose  consists  of  two-thirds  of  the 
whole  number  of  Senators,  and  a  majority 
of  the  whole  number  is  necessary  to  a  choice. 
No  person,  constitutionally  ineligible  to  the 
office  of  President,  shall  be  eligible  to  that 
of  Vice  President  of  the  United  States. 

The  object  The  theory  of  this  mode  of  election  evi- 
ofthisplan.  (jgj-j^jy  [g^  ^\^r^^  i\^q  people  should  delegate 
their  right  of  choice  to  a  select  body  of  men, 
in  whose  judgment  they  could  confide,  and 
with  whom  it  would  rest  to  elect  the  per- 
sons, in  their  opinions,  best  qualified  for  the 
stations.  This  would  prevent  any  violent 
excitement  in  the  popular  elections,  and  all 
intrigue  among  the  electors  ;  since  the  un- 
certainty, who  would  be  selected,  and  the 
shortness  of  the  time  between  their  appoint- 
ment and  the  election  of  President,  would 
render  it  impossible  to  exercise  an  improper 
influence  over  them. 

Its  opera-        But  it  was  hardly  to  be  expected,  that  the 
**°"-  people  would  be  willing  thus  to   part  with 

their  control  over  the  election  of  their  chief 
magistrate  ;  and  in  practice,  it  has  been 
found  that  very  little  discretion  is  left  to  the 
electors.  They  are  appointed  with  a  posi- 
tive pledge,  or  an  explicit  understanding, 
that  they  will  vote  for  particular  candidates  ; 
and  the  people  thus  vote,  in  fact,  for  Presi- 
dent and  Vice  President ;  though,  nomi- 
nally, only  for  electors. 

When    the    election    devolves    upon    the 
Hous^  of  Representatives,  in  consequence  of 
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neither  of  the  candidates  having  a  majority  Election  by 
of  the   whole    number   of  electoral   votes  ;  Representa- 
they,  of  course,  have  the  right  of  selection  tives. 
among  the  three  highest  on  the  list ;  with- 
out any  obligation  to  take  him  who  has  most 
votes  ;  because,  in  the  first  place,  the  Consti- 
tution would  have  declared  him  President  at 
once,  if  it  had  been   so   intended  ;  and,  in 
the  next   place,   a   majority  of  the   people 
might  have  united  upon  one  of  the  other 
candidates,  in  preference  to  him.     But  who- 
ever is  so  chosen,  should  be  considered  the 
choice  of  the  people  ;  since  it  is  according 
to  their  will  as  expressed  in   the  Constitu- 
tion. 

The  qualifications  required  for  P resident  The  qualifi- 
of  the  United  States  are,  that  he  be  a  natural  p/jsidenu 
born  citizen,  or  a  citizen  at  the  time  of  the 
adoption  of  the  Constitution  ;  that  he  shall 
have  attained  the  age  of  thirty-five  years, 
and  been  fourteen  years  a  resident  within  the 
United  States.  Considering  the  importance 
of  the  ofiice,  and  the  great  influence  it  has 
over  the  whole  government,  these  qualifica- 
tions appear  well  calculated  to  prevent  evils, 
to  which  other  elective  governments  have 
been  exposed. 

Were  foreigners  eligible  to  the  ofiice,  it  Native  citi- 
would  be  an  object  of  ambition  or  of  policy  ^enship. 
with  foreign  nations  to  place  a  dependant 
in  the  situation  ;  and  the  scenes  of  corrup- 
tion and  bloodshed,  which  disgraced  the  an- 
nals of  Poland,  might  have  been  acted  over 
again  in  this  country.  The  necessity  of 
citizenship  by  birth  precludes  this,  by  ren- 
dering it  impossible  for  any  foreigner  ever 
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Native  citi-to  be  a  candidate.  The  exception  as  to  those 
^enship.  ^^j^Q  were  citizens  at  the  time  of  the  adoption 
of  the  Constitution,  was  justly  due  to  those 
men  who  had  united  themselves  with  the 
fate  of  the  new  nation,  and  rendered  emi- 
nent services  in  achieving  its  independence  ; 
and  is,  necessarily,  of  limited  continuance. 
It  is  not  necessary  that  a  man  should  be  born 
in  this  country,  to  be  "a  natural  born  citi- 
zen." It  is  only  requisite  he  should  be  a 
citizen  by  birth,  and  that  is  the  case  with 
all  the  children  of  citizens  who  have  ever 
resided  in  this  country,  though  born  in  a 
foreign  country. 

Age.  The  age  required   for  President,  is  suffi- 

cient for  him  to  have  acquired  full  maturity 
of  intellect,  and  to  have  established  his  cha- 
racter for  ability  and  integrity,  among  his 
fellow  citizens. 

Residence.  The  qualification  of  fourteen  years'  resi- 
dence in  the  country  is  required,  that  he 
may  be  known  to  the  community,  and  have  a 
proper  knowledge  of,  and  attachment  to,  the 
laws  and  institutions  of  the  country.  Ab- 
sence from  the  country,  in  the  service  of  the 
United  States,  does  not  deprive  a  citizen  of 
his  residence,  within  the  meaning  of  the 
Constitution. 


Provision  in  In  case  of  the  removal  of  the  President 
mova'i^rom  ^^^"^  office,  or  of  his  death,  resignation  or 
office, &c.  inability  to  discharge  the  powers  and  duties 
of  the  office,  the  same  shall  devolve  on  the 
Vice  President ;  and  Congress  may,  by  law, 
provide  for  the  case  of  removal,  death,  resig- 
nation, or  inability,  of  both  the  President 
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and  Vice  President;  declaring  what  officer  Provision  in 
shall  then  act  as  President:  and  such  officer ^^^.JJ^^^^J^ 
shall  act  accordingly,  until  the  disahility  be  office,  &o. 
removed,  or  a  President  shall  be  elected. 

By  law,  enacted  the  1st  March,  1792,  it 
is  provided,  that  in  case  of  a  vacancy  in  the 
office,  of  both  President,  and  Vice  President ; 
the  president  of  the  Senate  j^'H'o  tempore,  and 
in  case  there  should  be  no  president  of  the 
Senate,  then  the  Speaker  of  the  House  of 
Representatives,  shall  act  as  President  of  the 
United  States,  until  the  disability  be  re- 
moved, or  a  president  shall  be  elected.  And 
whenever  both  these  offices  become  vacant, 
the  secretary  of  state  is  to  notify  the  execu- 
tive of  each  State  of  the  fact,  and  also  to  give 
public  notice  that  electors  will  be  appointed 
in  each  State  to  elect  a  President  and  Vice 
President,  unless  the  regular  time  of  such 
election  shall  be  within  so  short  a  period  as 
to  render  it  unnecessary. 

The  only  evidence  of  a  refusal  to  accept,  Evidence 
or  of  a  resignation  of  the  office  of  President,  J^Jfg^^;^^^^^' 
or  Vice  President,  is  declared  by  the  same 
act  of  Congress,  to  be  a  declaration  in  writing, 
filed  in  the  office  of  the  secretary  of  state. 

The  support  of  the  President  is  secured  Presi('f=»nrg 
by  the  Constitution,  which  declares  that  heJ'^nP^'^^' 
shall,  at  stated  times,  receive  for  his  services, 
a  compensation  which  shall  neither  be  in- 
creased nor  diminished  during  the  period 
for  which  he  shall  have  been  elected  ;  and 
he  shall  not  receive  within  that  period  any 
other  emolument  from  the  United  States,  or 
any  of  them.  This  provision  is  intended  to 
preserve  the  dignity,  and  the  independence 
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President's  of  the  executive  department.  His  compen- 
compensa-  gation  is  to  be  fixed,  before  his  term  of  ser- 
vice begins,  and  cannot  be  altered  during 
its  continuance.  He  is,  therefore,  in  no  way, 
dependent  upon  Congress,  and  has  nothing 
to  hope  from  their  favour.  "  A  control  over 
a  man's  living  is,  in  most  cases,  a  control 
over  his  actions  ;"  and  it  would  be  in  vain 
to  look  for  independence  and  energy  in  the 
President,  if  he  were  dependent  upon  Con- 
gress for  his  support.  He  is,  therefore, 
wisely  secured  against  this  dependence,  and 
even  against  the  temptation  to  which  he 
might  be  exposed,  if  Congress,  or  any  of  the 
States,  could  increase  his  regular  compen- 
sation. 

His  oath.  Before  entering  on  the  execution  of  his 
office,  he  is  to  take  an  oath  or  affirmation, 
that  he  will  faithfully  execute  the  office  of 
President  of  the  United  States,  and  will,  to 
the  best  of  his  ability,  preserve,  protect,  and 
defend  the  Constitution  of  the  United  States. 
This  oath  is  necessarily  general  in  its  terms, 
and  adds  the  sanction  of  religious  obligation 
to  the  duty  already  incurred  by  the  accept- 
ance of  the  office. 


CHAPTER  IX. 

THE  POWERS   AND   DUTIES   OF   THE 
PRESIDENT. 

The  Presi-       The  proper  administration  of  the  govern- 

dent.  ment,  required  that  the  President  should  be 

invested    with    very    considerable   powers 
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These  are  enumerated  in  general  terms  inThePresi- 
the  Constitution.  ^^'''- 

He  is  the  commander  in  chief  of  the  army  Comman- 
and  navy  of  the  United  States,  and  of  the 
militia  of  the  several  States,  when  called  into 
the  actual  service  of  the  United  States.  Not 
that  he  is  expected  to  take  the  command  in 
person,  for  that  would  seldom  be  necessary 
or  proper  ;  but  he  is  to  have  the  direction 
of  all  the  military  force  of  the  Union.  This 
is  requisite  to  repel  invasion,  to  suppress  in- 
surrections, and  to  enforce  obedience  to  the 
laws.  The  character  of  military  operations 
requiring  promptness,  decision,  energy,  and 
unity  of  action,  makes  it  necessary  that  they 
should  be  under  the  control  of  a  single  indi- 
vidual ;  and  no  one  is  so  appropriate  for  this 
station  as  the  chief  executive  officer. 


His  right  to  require  the  written  opinion  Opinions  of 

"        "     ~  heads  of de 

partmenta. 


of  the  principal  officers,  in  each  of  the  exe- ^^'^'^' °^^® 


cutive  departments,  upon  any  subject  rela 
ting  to  the  duties  of  their  respective  offices, 
seems  to  be  so  clear  that  it  scarcely  need 
have  been  mentioned  in  the  Constitution  ; 
but  its  insertion  shows  the  extreme  caution 
with  which  the  instrument  was  framed. 

The  President  has  power  to  grant  re-Reprievea 
prieves,  and  pardons,  for  offences  against  the  ^^^^1^^" 
United  States,  except  in  cases  of  impeach- 
ment. In  a  perfect  government,  perfectly 
administered,  such  a  power  might  be  unne- 
cessary ;  but  such  is  the  imperfection  of  all 
human  governments,  that  policy,  and  even 
justice,  requires  the  existence,  and  occasional 
exercise  of  this  power.     From  the  nature  of 
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Reprieves  human  testimony,  a  man  may  be  convicted  of 
dons^"^"  ^  crime,  of  which  he  is  afterwards  found  inno- 
cent; or  there  may  be  alleviating  circum- 
stances which  will  render  it  highly  proper 
to  pardon  an  individual  who  has  been  just- 
ly convicted ;  or  it  may  be  good  policy, 
where  many  are  engaged  in  crime,  to  recall 
the  offenders,  by  mercy,  rather  than  drive 
them  to  despair  by  strict  justice. 

This  power  is  wisely  intrusted  to  the 
President  alone.  A  single  man,  of  sense 
and  prudence,  can  better  examine  into  the 
details,  and  balance  the  motives  which  should 
determine  its  exercise,  than  any  numerous 
body  of  men ;  and,  in  cases  of  public  emer- 
gency, such  as  treason,  or  rebellion,  the 
propriety  of  the  time,  and  manner  of  offering 
pardon,  may  be  a  matter  of  great  delicacy, 
and  not  admit  the  delay,  or  the  publicity, 
which  would  attend  a  legislative  act.  Be- 
sides, there  is  greater  reason  to  expect  a 
right  exercise  of  this  power,  by  a  single  re- 
sponsible individual,  who  is  observed  and 
scrutinized  by  the  public,  than  by  a  nume- 
rous body,  whose  motives  cannot  be  scanned, 
where  all  responsibility  is  divided  and  lost. 
The  power  of  pardon  does  not  extend  to 
cases  of  impeachment,  because  that,  as  we 
shall  notice  hereafter,  is  a  peculiar  proceed- 
ing, and  the  President  ought  not  to  have  the 
power  of  screening  public  officers,  his  fa- 
vourites or  dependants,  or  with  whom  he 
may  have  been  engaged  in  dangerous  or  cor- 
rupt practices  against  the  public  welfare. 

Ofraaking       The  President  has  power,  by,  and  with 

trcaues.      ^.j-^g  advice  and  consent  of  the  Senate,  to  make 

treaties,  provided  two-thirds  of  the  Senators 
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present  concur.  As  treaties  are  declared  by  Of  making 
the  Constitution  to  be  the  supreme  law  of  ^'■^*^^^«- 
the  land,  it  might  seem  proper  that  the  Le- 
gislature should  have  a  part  in  their  forma- 
tion; but  the  peculiarity  of  their  character 
renders  this  inexpedient.  Although  legisla- 
tive in  their  eflfect,  they  rarely  operate  im- 
mediately upon  the  domestic  concerns  of  a 
nation.  They  are  not,  strictly  speaking, 
laws,  but  "  contracts  with  foreign  nations, 
which  have  the  force  of  law ;  but  derive  it 
from  the  obligation  of  good  faith."*  They 
are  not  rules  prescribed  by  the  government, 
but  agreements  between  nations  ;  and  the 
constitution  of  human  society  requires  that 
they  should  be  obligatory  upon  the  members 
of  each  contracting  party. 

The  President  is  the  constitutional  organ 
of  communication  with  foreign  nations,  and 
all  intercourse  with  them  is  best  conducted 
through  this  channel.  Moreover,  the  secre- 
cy and  despatch,  often  required  in  the  preli- 
minary negotiations,  can  only  be  attained 
by  confiding  the  power  to  a  single  person. 
Foreign  nations  might  be  unwilling  to  enter 
upon  negotiations  when  every  thing  must  be 
made  public,  and  on  the  other  hand  they 
would  derive  great  advantage  from  knowing 
what  concessions  our  ministers  were  author- 
ized to  make  ;  both  of  which  \vould  be  the 
consequence  of  requiring  the  previous  con- 
currence of  a  popular  assembly. 

But  it  would  not  be  right  to  intrust  the 
power  to  the  President,  without  control.  It 
is  too  great,  to  be  confided  to  any  single  in- 
dividual, in  a  republican  government,  and  it 

*  Federalist,  No.  75. 
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Of  making  would  expose  him  to  too  great  temptation  by 
treaties.  ^^le  offers  which  foreign  nations  might  make 
to  his  avarice,  or  his  ambition.  The  Senate 
of  the  United  States  has,  therefore,  been  as- 
sociated with  him,  in  the  execution  of  this 
power;  in  such  a  manner  as  to  secure  all  the 
advantages  to  be  derived  from  his  single 
action,  and  to  provide  an  efficient  control 
over  its  abuse.  The  instructions  are  given, 
and  the  negotiations  made,  by  the  President, 
but  the  ratification  of  the  Senate  is  necessary, 
to  give  validity  to  the  treaty.  And,  by  way 
of  greater  caution,  a  larger  majority  is  re- 
quired, than  in  ordinary  legislation.  The 
construction  of  the  Senate,  the  number  and 
standing  of  its  members,  their  acquaintance 
with  public  affairs,  its  permanent  character, 
and  the  ease  with  which  it  may  be  assem- 
bled, render  it  peculiarly  fitted  for  this  high 
trust. 

Tlie  effect  It  has  been  made  a  question,  whether  a 
oftreaties.  treat}^,  constitutionally  made,  is  obligatory 
upon  Congress  ;  or  whether  they  have  any 
discretion  about  passing  a  law  which  may  be 
necessary  to  carry  the  treaty  into  effect.  In 
the  year  17.96,  the  House  of  Representatives 
adopted  a  resolution,  declaring,  that  when  a 
treaty  depended  for  execution  of  any  of  its 
stipulations  on  an  act  of  Congress,  it  was 
the  right  and  duty  of  the  House  to  delibe- 
rate on  the  expediency  or  inexpediency  of 
carrying  such  treaty  into  effect.  But  Gene- 
ral Washington,  then  President,  explicitly 
denied  this  right,  and  asserted  the  exclusive 
authority  of  the  President  and  Senate  to 
make  a  treaty  ;  which,  when  ratified  in  the 
mode    prescribed    by   the   Constitution,   be- 
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comes  the  supreme  law  of  the  land.  And  The  effect 
such  is  the  clear  meaning  of  the  Constitution.  ^^ ^^^eatiea. 
If  a  treaty  require  an  appropriation  of  mo- 
ney, Congress  is  morally  bound  to  pass  a 
law  for  that  purpose,*  and  the  faith  of  the 
nation  is  pledged  that  it  shall  be  done  ;  for 
the  people,  by  the  Constitution,  have  pro- 
claimed to  foreign  nations,  that  the  Presi- 
dent and  Senate  are  competent  to  bind  them 
by  all  legitimate  compacts.  The  reasoning 
of  Chancellor  Kent  upon  the  point  is  very 
satisfactory  : 

"  If  a  treaty  be  the  law  of  the  land,  it  is 
as  much  obligatory  upon  Congress,  as  upon 
any  other  part  of  the  government,  or  upon 
the  people  at  large,  so  long  as  it  continues  in 
force,  and  unrepealed.  The  House  of  Repre- 
sentatives are  not  above  the  law,  and  they 
have  no  dispensing  power.  They  have  a 
Hght  to  make  and  repeal  laws,  provided  the 
Senate  and  President  concur  ;  but  without 
such  concurrence,  a  law,  in  the  shape  of  a 
treaty,  is  as  binding  upon  them,  as  if  it  were 
in  the  shape  of  an  act  of  Congress,  or  of  an 
article  of  the  Constitution,  or  of  a  contract 
made  by  authority  of  law.  The  argument  in 
favour  of  the  binding  and  conclusive  efficacy 
of  every  treaty,  made  by  the  President  and 
the  Senate,  is  so  clear  and  palpable,  that  it 
has  probably  carried  very  general  convic- 
tion throughout  the  community,  and  this 
may  be  now  considered  as  the  decided 
sense  of  public  opinion.  This  was  the  sense 
of  the  House  of  Representatives  in  1816, 
and  the  resolution  of  1796  would  not  now 
be  repeated."! 

*  Rawle  on  the  Const.  68.  1 1  Kent's  Cora.  268. 
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Treaties  The  Same  reasoning  will  apply  to  provo 

[^P^g^^  P''^^^ that  a  treaty  repeals  all  existing  laws  that 
are  inconsistent  with  it.  The  President  and 
Senate  are  authorized  to  bind  the  nation  by 
treaties,  which  are  to  be  the  supreme  law  of 
the  land  ;  which  would  not  be  the  fact,  if 
their  stipulations  could  be  defeated  by  any 
prior  laws  ;  and  foreign  nations  could  have 
no  security  in  treating  with  those  whom  the 
Constitution  has  appointed  for  this  purpose, 
if  the  subsequent  consent  of  Congress  were 
necessary,  to  give  validity  to  their  acts.* 
Even  if  treaties  have  no  higher  obligation 
than  ordinary  laws,  it  is  a  well  settled  rule 
in  legislation,  that  the  last  law  must  prevail, 
and  prior  laws  inconsistent  with  it  are,  of 
course,  repealed,  though  not  particularly 
mentioned.  This  does  not  prevent  Congress 
from  afterwards  passing  laws  inconsistent 
with  the  treaty,  or  even  reviving  those  re- 
pealed by  it.  But  to  do  so  would  require 
the  concurrence  of  the  Senate  and  President ; 
would  be  a  violation  of  the  treaty  ;  and 
would,  probably,  lead  to  war  ;  the  right 
to  declare  which,  is  vested  in  Congress. 
What  was  said  in  relation  to  the  election  of 
President  by  the  House  of  Representatives, 
may  here  be  repeated,  namely,  that  what  is 
done  according  to  the  provisions  of  the  Con-  f 
stitution,  is  to  be  considered  as  the  will  of 
the  people.  So  a  treaty  constitutionally 
made,  derives  its  effect  from  the  will  of 
the  people  expressed  in  their  Constitution  ; 
and  is  as  much  a  law  as  an  act  of  Congress. 

The  President  has  power  to  nominate,  and 

*  Rawle  on  the  Consit.  CA 
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by  and  with  the  advice  and  consent  of  theAppoint- 
Senate,  to  appoint  ambassadors,  other  public  "{^"^^^ 
ministers,  and  consuls,  judges  of  the  Su- 
preme Court,  and  all  other  officers  of  the 
United  States,  whose  appointments  are  not 
otherwise  provided  for  in  the  Constitution  ; 
but  Congress  may,  by  law,  vest  the  appoint- 
ment of  such  inferior  officers,  as  they  think 
proper,  in  the  President  alone,  in  the  coftrts 
of  law,  or  in  the  heads  of  departments. 

This  mode  of  appointment  unites  the  ad-  Advan- 
vantages  of  an  undivided  responsibility  inj^^^ode. 
the  appointing  power,  with  the  control  of 
a  select  and  more  numerous  body,  while  it 
avoids  many  of  the  evils  of  each.  As  the 
President  has  the  sole  nomination  to  office, 
the  responsibility  rests  upon  him,  and  he  has 
every  motive  for  the  exercise  of  integrity 
and  wisdom  in  the  selection,  for  upon  him 
will  fall  the  public  approbation  or  censure. 
In  addition  to  this,  the  knowledge,  that  his 
nomination  must  be  submitted  to  a  separate 
and  independent  body,  who  have  the  right 
to  examine  into  the  fitness  of  the  candidate, 
and  the  propriety  of  his  choice,  will  have  a 
silent  but  salutary  operation,  in  making  him 
more  cautious  in  presenting  a  friend,  or  a 
partizan,  for  their  approbation.  As  the  au- 
thority of  the  Senate  is  confined  to  the  mere 
approval,  or  rejection  of  the  President's' 
nomination,  there  is  no  room  for  the  cabal, 
intrigue,  and  party  or  personal  motives, 
which  might  exist,  if  they  had  the  right  of 
selection,  and  which  have  usually  been  found 
to  attend  the  appointments  of  a  body  com- 
posed of  several  individuals.  Even  if  the 
Senate  prefer  another  person,  they  cannot 
K  2 
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Advantages  promote  his  appointment  by   rejecting   the 
mode^         President's  nomination,  since  the  right  of 

selecting  another  would  still  rest  with  him. 

Their  decision  will,  therefore,  be  regulated 

by  their  opinion  of  the  fitness  or  unfitness  of 

the  individual  presented. 

Removal  It  was  supposed  by  the  author  of  the  Fe- 
from  office,  ^eralist,  that  this  co-operation  of  the  Senate 
would  have  another  advantage,  in  giving 
stability  to  the  administration  of  government. 
"  The  consent  of  that  body,''  he  said, 
"  would  be  necessary  to  displace,  as  well  as 
appoint.  A  change  of  the  chief  magistrate, 
therefore,  would  not  occasion  so  violent,  or 
so  general  a  revolution  in  the  officers  of 
government,  as  might  be  expected,  if  he  were 
the  sole  disposer  of  offices."  And  he  adds, 
"  those  who  can  best  estimate  the  value  of 
a  steady  administration,  will  be  most  dis- 
posed to  prize  a  provision  which  connects 
the  official  existence  of  public  men,  with  the 
approbation  of  that  body,  which,  from  the 
greater  permanency  of  its  own  composition, 
will,  in  all  probability,  be  less  subject  to  in- 
constancy, than  any  other  member  of  the 
government."  This,  however,  is  not  the 
construction  put  upon  this  part  of  the  Con- 
stitution. An  act  of  the  first  Congress,  es- 
tablishing the  Department  of  State,  recog- 
nised the  right  of  the  President  to  remove 
from  office,  without  the  concurrence  of  the 
Senate,  and  this  construction  has  been  adopted 
in  practice  ever  since. 

Vacancies.  As  vacancies  may  occur,  by  death,  or  re- 
signation, in  offices,  which  the  public  good 
requires  to  be  immediately  filled,  the  Presi- 
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dent  has  power  to  fill  up  all  vacancies  that  Vacancies, 
may  happen  during  the  recess  of  the  Senate, 
by   granting  commissions,  which   shall   ex- 
pire at  the  end  of  their  next  session. 

It  is  the  duty  of  the  President  to  give  to  Duty  to 
Congress,  from  time  to  time,  information  of  ?'Jfj^J"-Jj^ 
the  state  of  the  Union,  and  recommend  to 
their  consideration,  such  measures  as  he  shall 
judge  necessary  and  expedient.  This  he  does 
by  means  of  messages,  sent  to  Congress,  or  to 
either  House,  as  the  case  may  require.  Du- 
ring the  administration  of  the  first  two  Presi- 
dents, the  President,  in  person,  met  Con- 
gress at  the  commencemeiit  of  each  session, 
and  delivered  to  them  his  addresses  on  the 
state  of  the  Union.  But  that  practice  has 
been  discontinued,  and  all  the  messages  of 
the  President,  to  Congress,  or  to  either 
House,  are  now  sent  by  his  private  Secretary. 
These  messages  are  the  regular  sources  of  in- 
formation, upon  which  Congress  are  to  act,  , 
in  legislating  upon  either  domestic  or  foreign 
affairs. 

The   President  may,  on  extraordinary  oc-Toconvene 
casions,  convene  both  Houses  of  Congress,   °"Sress. 
or  either  of  them.     The  separate  attendance 
of  the   Senate  may  be  necessary,  to  ratify  a 
treaty,  which  may  require  immediate  atten- 
tion ;  but  the  House  of  Representatives  can- 
not  perform    any    public    act,   without   the 
concurrence  of  the  Senate.     In  case  of  disa- 
greement   between    the    two   Houses,    with  To  adjourn 
respect  to  the  time  of  adjournment,  the  Pre-*®™- 
sident  may  adjourn  them  to  such  time  as  he 
shall  think  proper. 

It  is  the  duty  of  the  President  to  take  care 
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To  grant     that  the  laws   be  faiUifully  executed  ;  and  to 
"       commission    all    the    officers  of  the  United 
States. 


com  mis 
"iions 


/mpeach-  In  addition  to  the  restraints  imposed  by  a 
•"^"^  sense  of  duty,  and  the  fear  of  public  cen- 
sure, the  Constitution  provides,  that  the  Pre- 
sident, Vice  President,  and  all  civil  offi- 
cers of  the  United  States,  shall  be  removed 
from  office,  on  impeachment  for,  and  con- 
viction of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors.  Impeachment  is 
a  mode  of  trial  taken  from  the  British  con- 
stitution, where  it  is  adopted,  in  cases  in 
which  it  is  supposed  "  the  ordinary  magis- 
trate either  dares  not,  or  cannot  punish."* 
The  people,  by  their  representatives,  the 
House  of  Commons,  impeach,  or  accuse, 
public  officers,  before  the  House  of  Peers, 
who  are  thought  to  stand  sufficiently  im- 
partial, between  the  people,  and  the  accused, 
to  be  a  proper  tribunal  for  this  purpose  ; 
and  to  be  so  independent  as  to  give  their  de- 
cision, uninfluenced  by  popular  excitement, 
or  the  power  of  the  accusers. 

The  same  reasoning  does  not  apply  in  this 
country  ;  but  still,  impeachments  may  be 
useful  here.  The  crimes  which  may  be 
committed  by  public  officers,  prompted  by 
avarice,  ambition,  or  foreign  influence,  are 
so  numerous,  and  so  complicated,  that  it  is 
well  to  provide  a  mode  in  which  they  may 
be  tried  without  the  strictness  and  precision 
of  form,  required  in  ordinary  legal  proceed- 
ings. Judgment,  in  cases  of  impeachment, 
is  limited  by  a  former  section  of  the  Consti- 

*  4  Bl.  Comm.  260. 
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tution  "to  removal  from  office,  and  disquali-lmpeach- 
fication  to  hold  and  enjoy  any  office  of  hon-""^"** 
our,  trust,  or  profit,  under  the  United  States; 
but  the  party  convicted  shall,  nevertheless, 
be  liable,  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according  to 
law."  The  President's  power  to  pardon,  as 
already  noticed,  does  not  extend  to  cases  of 
impeachment,  because  the  accusation  is  made 
in  a  peculiarly  solemn  manner,  by  the  repre- 
sentatives of  the  people,  and  is  generally 
against  officers  appointed  by,  or  deriving 
their  authority  from  him. 

The  Constitution  subjects  to  impeachment  who  may 
"all  civil  officers,"  which  has  been  held  to^^^"?- 
mean  all  executive  and  judicial  officers;  but 
the  Senate  has  decided  that  it  does  not  in- 
clude Senators,*  nor  (it  is  presumed)  Repre- 
sentatives. But  little  practical  inconvenience 
can  probably  arise  from  this  exemption, 
since  either  House  may  expel  a  member  for 
any  crime  or  misdemeanor  which  would 
justify  an  impeachment  ;  though  he  may 
again  be  intrusted  with  office,  if  the  people 
still  think  him  worthy  of  confidence. 


CHAPTER  X. 
THE  JUDICIARY. 


The  third  article  of  the  Constitution  relates  jyupreme 
to  the  Judiciary;  and  declares,  that  the  ju- Court, 
dicial  power  of  the  United  States  shall  be 

*  Serg.  Const.  Law,  376. 
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Supreme     vested  in  one  Supreme  Court ;  and  in  such 
°""'        inferior  courts,  as  Congress  may  from  time 
to  time  ordain  and  establish. 

Judges  The  judges,  both  of  the  Supreme,  and  in- 

permanent,  f.gj,.Qj.  ^Q^^,^g^  j^^j^  ^j^gjj.  ^^^g  during  good 

behaviour  ;  and,  at  stated  times,  receive  for 
their  services,  a  compensation,  which  shall 
not  be  diminished  during  their  continuance 
in  office. 

Inferior  The  Supreme  Court  is  thus  established  by 

the  Constitution  ;  but  the  details  of  its  or- 
j|inization  are  left  to  Congress,  who  have 
also  the  power  to  create  and  establish  such 
inferior  courts  as  they  may  deem  proper.* 
But  all  the  judges  hold  their  office  during 
good  behaviour,  and  have  fixed,  permanent 
salaries. 

Compensa-       A    change    of  circumstances,  during  the 

Judffes        period   of  their  continuance   in   office   may 

render  what  was  a  competent  salary  at  the 

*  In  the  exercise  of  this  power,  Congress  have  established 
Circuit  Courts  and  District  Courts.  The  United  States  are 
divided  into  seven  great  circuits,  in  each  of  which,  Circuit 
Courts  are  held  by  one  of  the  judges  of  the  Supreme  Court  and 
the  district  judge  of  the  district.  These  courts  have  jurisdic- 
tion in  civil  suits  when  the  amount  in  controversy  exceeds 
$500;  and  in  all  criminal  cases  cognizable  under  the  authority 
of  the  United  States.  The  District  Courts  are  held  by  district 
judges,  in  the  districts  into  which  the  United  States  are  divided 
for  this  purpose,  each  State  generally  being  one  district,  though 
some  of  the  larger  States  are  divided  into  two.  These  courts 
have  jurisdiction  of  all  inferior  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  and  committed  with- 
in their  respective  districts,  or  upon  the  high  seas;  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  and  of  seizures 
under  the  revenue  laws  of  the  United  States;  of  civil  suits  in 
which  the  United  States  are  plaintiffs,  and  the  amount  in  dis- 
pute exceeds  $100;  and  of  all  suits,  within  certain  limits, 
against  consuls  and  vice  consuls.  An  appeal  lies  from  the 
District  Courts  to  the  Circuit  Courts,  and  from  these,  to  the  Su- 
preme Court,  when  the  amount  in  controversy  exceeds  $2000. 
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time  of  their  appointment,  a  very  insufficient  Compensa- 
support ;  and  therefore  it  may  be  increased,  J^J^"^ 
if  Congress  think  proper  ;  but  it  cannot  be 
diminished.  This  permanency  of  continu- 
ance, and  support,  affords  the  best  security 
for  that  independent  exercise  of  judgment, 
which  is  essentially  requisite  to  the  right 
performance  of  judicial  functions.  Without 
it,  the  judges  would  be  dependent  upon  the 
power  from  which  they  were  to  derive  their 
maintenance  ;  and  would,  unavoidably,  be 
under  its  control.  But,  though  thus  raised 
above  the  fear  of  undue  influence  from  the 
other  departments,  they  are  not  left  without 
any  control  upon  their  conduct.  They  are 
liable  to  impeachment,  for  any  abuse  of  tlieir 
trust  ;  and  to  be  removed  from  office,  upon 
conviction  before  the  Senate. 

The  judicial  power  of  the  United  States  Extent  of 
extends  to  ten  descriptions  of  cases,  viz.  1  st,  J^^^^j.^^ 
To  all  cases  arising  under  the  Constitution  ; 
because  the  meaning,  construction,  and  ope- 
ration of  a  contract  ought  always  to  be  ascer- 
tained by  all  the  parties,  not  by  auth#ilty 
derived  only  from  one  of  them.  2d,  To  all 
cases  arising  under  the  laws  of  the  United 
States  ;  because  as  such  laws,  constitutionally 
made,  are  obligatory  on  each  State,  the  mea- 
sure of  obligation  and  obedience  ought  not 
to  be  decided,  by  the  party  from  whom  they 
are  due,  but  by  a  tribunal  deriving  authority 
from  both  the  parties.  3d,  To  all  cases 
arising  under  treaties  made  by  their  autho- 
rity ;  because  as  treaties  are  compacts  made 
by,  and  obligatory  on  the  whole  nation,  their 
operation  ought  not  to  be  affected,  or  regu- 
lated by  the  local  laws  or  courts  of  a  part  of 
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the  Nation.  4th,  To  all  cases  afiecting  am- 
bassadors, or  other  public  ministers,  and 
consuls ;  because  as  these  are  officers  of  fo- 
reign nations,  whom  this  nation  is  bound  to 
protect,  and  treat  according  to  the  laws  of 
nations,  cases  affecting  them  ought  only  to 
be  cognizable  by  national  authority.  5th, 
To  all  cases  of  admiralty  and  maritime  ju- 
risdiction, because  as  the  seas  are  the  joint 
property  of  nations,  whose  rights  and  privi- 
leges relative  thereto,  are  regulated  by  the 
law  of  nations,  and  treaties,  such  cases  neces- 
sarily belong  to  national  jurisdiction.  6th, 
To  controversies  to  which  the  United  States 
shall  be  a  party  ;  because,  in  cases  in  which 
the  whole  people  are  interested,  it  would  not 
be  equal  or  wise  to  let  any  one  State  decide 
and  measure  out  the  justice  due  to  others. 
7th,  To  controversies  between  two  or  more 
States;  because  domestic  tranquillity  requires 
that  the  contentions  of  the  States  should  be 
peaceably  terminated  by  a  common  judica- 
tory ;  and,  because,  in  a  free  country,  jus- 
tice ought  not  to  depend  upon  the  will  of 
eitWtt  of  the  litigants.  8th,  To  cases  in 
which  a  State  sues  the  citizens  of  another 
State  ;  because  when  a  State  has  demands 
against  some  citizens  of  another,  it  is  better  she 
should  prosecute  such  demands  in  a  national 
court,  than  in  a  court  of  the  State  to  which 
those  citizens  belong ;  the  danger  of  irrita- 
tion, and  criminations  arising  from  appre- 
hensions and  suspicions  of  partiality,  being 
thereby  avoided.  9th,  To  controversies  be- 
tween citizens  of  the  same  State,  claiming 
lands  under  grants  from  different  States ;  be- 
cause, as  the  rights  of  the  two  States,  to 
grant  the  land,  are  drawn  in  question,  neither 
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of  the  two  States  ought  to  decide  the  contro-  Extent  of 
versy  ;  and  10th,  To  controversies  between  j^^l^J^^ 
a  State,  or  the  citizens  thereof,  and  foreign 
States,  citizens  or  subjects  (except  suits  b}'' 
individuals  against  a  State);  because, as  every 
nation  is  responsible  for  the  conduct  of  its 
citizens  towards  other  nations,  all  questions 
touching  the  justice  due  to  foreign  nations, 
or  people,  ought  to  be  ascertained  by,  and 
depend  on,  national  authority.* 

Originally,  suits  aojainst  -^  State,  by  citi- 
zens of  other  States,  or  foreigners,  were  in- 
cluded in  this  power ;  but  the  States  were 
unwilling  to  appear  in  the  federal  courts  at 
the  suit  of  individuals ;  and  therefore  an 
amendment  to  the  Constitution  was  adopted, 
which  declares  that  the  judicial  power  of  the 
United  States  shall  not  be  construed  to  ex- 
tend to  any  suit  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United 
States,  by  citizens  of  another  State,  or  by 
citizens  or  subjects  of  any  foreign  State. 

From  this  summary,  taken  from  the  opi-Theob- 
nion  of  Chief  Justice  Jay,  in  a  case  decided Sf^jj^^^^® 
by  the  Supreme  Court,  it  appears,  that  the  power, 
cases    comprehended    within    the    judicial 
power  of  the  Union,  are  those  which  appro- 
priately belong  to  the  general  government 
either  from  being  matters  of  general  interest, 
or,  such  as  could  not  properly  be  left  to  the 
States  ;  or  from  their  relation  to  foreign  na- 
tions.     This  was  necessary   to    secure  the 
peace  and  harmony  of  the  Union.     The  ju- 
dicial  authority  of  every  government  must 
be  co-extensive  with  its  legislative  power,  or 


Chisolme  v.  The  State  of  Georgia,  2  Dall.  475. 


122 


THE  JUDICIARY. 


Theob-  it  will  be  incapable  of  carrying  its  laws  into 
judfciaV^'^  effect.  To  have  restrained  the  federal  judi- 
power.  ciary  within  narrower  limits,  would  have 
rendered  the  federal  government  dependent 
upon  the  States  for  the  execution  of  its  laws; 
which  was  one  of  the  principal  evils  under 
the  old  confederacy,  intended  to  be  remedied 
by  the  new  Constitution. 


Authority 
of  the  ju- 
diciary to 
declare 
laws  void. 


It  is  therefore  expressly  declared  that 
"  the  judicial  power  shall  extend  to  all  cases 
arising  under  this  Constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  to 
be  made,  under  their  authority."  This  ne- 
cessarily gives  to  the  courts,  authority  to 
declare  an  act  of  Congress,  an  article  in  a 
State  Constitution,  or  a  State  law,  which  is 
inconsistent  with  the  Constitution  of  the 
United  States,  void.  When  a  question  of 
tliis  kind  arises,  and  is  brought  before  the 
Supreme  Court  for  adjudication,  its  decision 
mustbe  final  and  conclusive;  because  the  Con 
stitution  gives  to  that  tribunal,  power  to  de- 
cide, and  has  given  no  appeal  from  its  decision. 

The  people  of  the  United  States  have  de- 
clared the  Constitution  to  be  the  supreme 
law  of  the  land,  and  entitled  to  implicit  obe- 
dience. Every  act  of  Congress,  every  act 
of  the  Legislatures  of  the  States,  and  every 
part  of  the  Constitution  of  any  State,  which 
is  repugnant  to  the  Constitution  of  the  United 
States,  is,  necessarily,  void.  The  judicial 
power  of  the  Union  is  declared  to  extend  to 
all  cases  in  law  and  equity  arising  under  the 
Constitution;  and  to  the  judicial  power  it 
belongs,  whenever  a  case  is  presented  before 
it,  to  determine  what  is  the  supreme  law  of 
the  land.     And  this  power  in  the  last  resort, 
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IS  vested,  by  the  Constitution,  in  the   Su- 
preme Court  of  the  United  States.* 

Some  have  imagined  that  this  makes  theNotsupen- 
Judiciary  superior  to  the  Legislature;  but  this  J*'"^^sis- 
is  a  mistake,  arising  from  an  improper  view 
of  the  nature  of  their  respective  functions. 
They  are  both  equal,  but  both  inferior  to  the 
Constitution,  which  is  the  direct  expression 
of  the  will  of  the  people.  The  Judiciary 
does  not  go  out  of  its  proper  sphere  to  annul 
acts  of  the  Legislature  ;  but  the  courts  must 
decide  cases  brought  before  them,  according 
to  the  law  of  the  land.  It  is  not  pretended 
that  a  legislative  act,  contrary  to  the  Consti- 
tution, is  valid.  If  such  an  act  be  presented 
to  the  court,  the  judges  must  determine 
which  they  will  obey,  the  act  of  the  Legisla- 
ture, or  the  Constitution.  No  one  could 
doubt  that  they  should  prefer  the  Constitu- 
tion, and  the  consequence  is,  that  the  law  is 
pronounced  void. 

Nor  does  this  conclusion  by  any  means 
suppose  a  superiority  of  the  judicial  to  the 
legislative  power.  It  only  supposes  that  the 
power  of  the  people  is  superior  to  both  ;  and 
that  where  the  will  of  the  Legislature,  de- 
clared in  its  statutes,  stands  in  opposition  to 
that  of  the  people  declared  in  the  Constitu- 
tion, the  judges  ought  to  be  governed  by  the 
latter,  rather  than  the  former.  They  ought  to 
regulate  their  decisions  by  the  fundamental 
law,  rather  than  by  those  which  are  not  fun- 
damental.! 

The  same  reasoning  applies  to  State  con- 
stitutions, and  State  laws  ;  and  it  is  no  dero- 

*  1  Kent's  Comm.  293,  294.  t  Federalist,  No.  78. 
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Notsiiperi-  gation  from  the  dignity  of  a  State,  that  one 
?atur^^^^^*  °^  ^^^  '^^'^'^  should  be  declared  void,  if  con- 
trary to  the  Constitution  of  the  United 
States,  any  more  than  if  one  of  its  own 
courts  exercised  the  same  authority  in  rela- 
tion to  its  own  Constitution.  If  a  State  law 
be  contrary  to  the  Constitution  of  the  United 
States,  and  the  Supreme  Court  have  to  de- 
cide which  it  will  consider  superior,  it  un- 
doubtedly must  prefer  the  latter.  A  contrary 
determination  would  be  subversive  of  all 
government. 

Riis  autho-     This  is  a  very  delicate  trust  confided  to 
sary.  the  Judiciary,  but  it  must  reside  somewhere; 

else  there  would  be  no  common  standard  of 
construction,  no  arbiter  of  the  differences, 
which  must  arise  among  the  members  of  the 
government.  The  people  have  placed  it  in 
this  department,  by  declaring,  in  the  Consti- 
tution, that  the  Constitution  is  the  supreme 
law  of  the  land,  and  that  the  judicial  power 
shall  extend  to  all  cases  in  law  or  equity 
arising  under  the  Constitution.  And  the 
Supreme  Court  has  been  wisely  designated 
for  this  purpose.  The  judges  of  this  court 
are  selected  from  the  nation  at  large,  for 
their  integrity,  ability,  and  legal  acquire- 
ments :  they  are,  therefore,  without  local 
partialities  or  prejudices.  They  are  raised, 
by  their  situation,  above  all  dependence  upon 
the  other  departments  of  government,  or 
fear  of  undue  influence  ;  and  their  ordinary 
occupation  leads  them  to  a  thorough  ac- 
quaintance with  the  principles  of  the  Consti- 
tution, and  the  laws  of  the  several  States,  as 
well  as  of  the  Union.  They  have  no  interest 
but  to  promote  the  general  good  ;  and  there 
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is,  therefore,  every  reason  to  expect  that  This  autho 
their  decisions  will  be  correct.  It  is  true,  "^^JL"^^®^* 
they  are  men,  and  therefore,  liable  to  err  ; 
but  it  would  be  impossible  to  constitute  a 
tribunal  with  greater  prospect  of  correctness, 
or  to  which  equal,  if  not  greater,  objection 
might  not  be  made. 

It  sometimes  happens,  that  questions  re- Appeal 
specting  the  constitutionality  of  laws,  arise  q°[]U.^'^^ 
in  cases  before  the  State  courts,  which  they 
must  determine  in  the  first  instance.  But  it 
is  evidently  necessary  that  the  ultimate  de- 
cision must  be  made  by  the  Supreme  Court 
of  the  United  States  ;  for  otherwise,  there 
might  be  conflicting  decisions,  on  the  same 
point,  in  different  States  ;  and  that  which 
was  decided  to  be  constitutional  and  valid  in 
one  State,  might  be  considered  unconstitu- 
tional, and  void,  in  another. 

It  is  therefore  provided,  by  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789,  that 
the  final  judgment  or  decree  in  any  suit  in 
the  highest  court  of  a  State,  in  which  a  de- 
cision could  be  had ;  where  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  States  is  drawn  in  ques- 
tion, and  the  decision  is  against  its  validity  ; 
or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  authority  exercised  under 
any  State,  on  the  ground  of  its  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in 
favour  of  such  its  validity ;  or  where  is 
drawn  in  question  the  construction  of  any 
clause  of  the  Constitution,  or  of  a  treaty,  or 
statute  of,  or  commission  held  under  the 
United  States,  and  the  decision  is  against  the 
L  2 
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title,  rightj  privilege,  or  exemption,  specially- 
set  up  or  claimed  by  either  party,  under 
such  clause  of  the  said  Constitution,  treaty, 
statute,  or  commission,  it  may  be  re-exa- 
mined, and  reversed  or  affirmed,  in  the  Su- 
preme Court  of  the  United  States. 

This  leaves  to  the  States  the  opportunity 
of  deciding  such  questions  in  their  highest 
tribunals  ;  but  reserves  the  ultimate  decision 
for  the  Supreme  Court  ;  and  is,  clearly,  in 
accordance  with  the  Constitution.  That  in- 
strument declares  that  the  judicial  power  of 
the  Union  shall  extend  to  all  cases  in  law  or 
equity,  arising  under  the  Constitution,  laws, 
and  treaties  of  the  United  States  ;  and  if 
there  could  be  no  appeal  from  the  State 
courts,  there  would  either  be  many  cases 
arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States,  to  which  the 
judicial  power  of  the  Union  would  not  ex- 
tend ;  or  it  would  be  necessary  to  make 
some  arrangement,  by  which  such  cases 
should  be  originally  decided  in  the  Federal 
courts.  Without  this  ultimate  resort  to  the 
Supreme  Court,  the  Union  could  not  be 
preserved  ;  but  would  be  entirely  dependent 
upon  the  State  Legislatures,  which  might 
enact  laws  destructive  of  all  its  powers, 
without  any  control  but  their  own  will  ;  as 
was  the  case  under  the  former  confederation. 


Original 
and  appel- 
late juris- 
diction. 


In  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  and  those  in 
which  a  State  shall  be  a  party,  the  Supreme 
Court  has  original  jurisdiction.  In  all  the 
other  cases,  the  jurisdiction  of  this  court  is 
by  appeal,  with  such  exception,  and  under 
such  regulations,  as  Congress  may  make. 
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The  trial  of  all  crimes,  except  in  cases  of  Crimes  to 
impeachment,  shall  be  by  jury  ;  and  such  jj/"^^  ^^ 
trial  shall  be  held  in  the  State  where  the 
crimes  shall  have  been  committed  ;  but 
when  not  committed  within  any  State,  the 
trial  shall  be  at  such  place,  or  places,  as  Con- 
gress may,  by  law,  have  directed.  Trial  by 
jury  has  always  been  esteemed  the  palla- 
dium of  liberty,  the  safeguard  of  individu- 
als, against  oppression  by  the  government; 
and,  therefore,  it  is  expressly  secured  by  the 
Constitution. 

So  important  was  it  considered,  that  an  Rights  of 
amendment  was  proposed,  and  adopted,  soon  accused 
after  the  organization   of  the   government, 
which  declares  that  in  all  criminal  prosecu-  . 
tions,  the  accused  shall  enjoy  the  right  of  a 
speedy  and  public  trial  by  an  impartial  jury, 
of  the  State  or  district  wherein   the  crime 
shall  have  been  committed  ;  which  district 
shall    have  been  previously  ascertained  by 
law,  and  to  be  informed  of  the  nature,  and 
cause,  of  the   accusation  ;  to   be  confronted 
with    the    witnesses    against   him  ;    to  have 
compulsory  process  for  obtaining  witnesses 
in  his  favour  ;  and  to  have  the  assistance  of 
counsel  in  his  defence. 

To  those  who  are  unacquainted  with  the 
practices  of  other  countries,  this  extreme 
caution  may  appear  unnecessary  ;  but  when 
it  is  recollected,  that  there  are  countries,  in 
which  persons  are  sentenced,  and  punished, 
without  any  public  trial ;  without  seeing,  or 
knowing  the  witnesses  against  them,  or 
having  any  opportunity  of  procuring  wit- 
nesses in  their  favour  ;  and  even,  som.etimes, 
without  being  informed  of  the  nature  of  the 
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Rights  nf  accusation  against  them  ;  the  wisdom  of 
pereoi^.  ^^^^y  precaution  against  the  introduction  of 
such  monstrous  practices  into  this  countr}^, 
will  be  acknowledged.  Even  in  England, 
persons  accused  (except  in  cases  of  treason, 
and  misdemeanor)  are  not  allowed  to  have 
the  assistance  of  counsel  in  their  defence, 
but  under  considerable  restriction. 

Treason.  The  Constitution  declares  that  treason 
against  the  United  States  shall  consist  on^T/ 
in  levying  war  against  them,  or  adhering  to 
their  enemies  ;  giving  them  aid  and  com- 
fort. And  ^0  person  shall  be  convicted  of 
treason,  unless  on  the  testimony  of  two  wit- 
nesses, to  the  same  overt  act  ;  or  on  confes- 
sion in  open  court.  This  is  a  wise  restraint 
upon  the  Legislature,  calculated  to  guard 
against  flagrant  abuses,  which  have  been  ex- 
perienced in  other  countries. 

Treason,  such  as  it  is  defined  by  the  Con- 
stitution, is  the  greatest  crime  against  the 
community,  and  deserves  the  severest  pu- 
nishment ;  because  it  aims  at  the  destruction 
of  the  government,  and  the  subversion  of  the 
first  principles  of  society.  But  the  perver- 
sion of  the  law  of  treason,  has  been  one  of 
the  greatest  engines  of  tyranny  and  oppres- 
sion :  offences  have  been  included  in  it, 
which  had  no  relation  to  the  existence  of 
government  :  and  under  some  of  the  arbi- 
trary sovereigns  of  England,  even  to  speak, 
or  think  evil,  of  the  monarch,  subjected  the 
offender  to  the  punishment  of  a  traitor. 

In  trials  for  treason,  too,  the  rules  of  evi- 
dence were  made  to  conform  to  the  wishes 
of  the  prosecutors,  so  that  testimony  of  the 
most  suspicious  character  was  held  sufficient 


THE  JUDICIARY.  129 

for  conviction.  The  fate  of  Sidney,  who  Treason, 
was  convicted,  and  executed  for  treason,  on 
the  evidence  of  a  manuscript  treatise  on  go- 
vernment, found  in  his  desk,  is  well  known. 
Ail  this  has  been  guarded  against,  by  de- 
fining, in  the  Constitution,  what  shall  be 
deemed  treason  ;  and  requiring  the  testi- 
mony of  two  witnesses  to  the  same  overt 
act ;  or  the  open  confession  of  the  accused, 
for  his  conviction. 

The  nature,  and  the  proof  of  treason,  being 
thus  ascertained,  Co^ngress  have  the  power  to 
declare  its  punishment;  "but  no  attainder 
of  treason  shall  work  corruption  of  blood,  or 
forfeiture,  except  during  the  life  of  the  per- 
son attainted." 

By  the  law  of  England,  when  sentence  of  Attainder, 
death  is  pronounced  for  any  crime,  the  im- 
mediate, inseparable  consequence  is  attain- 
der. "  For,'^  says  Blackstone,  "  when  it  is 
now  clear  beyond  dispute,  that  the  criminal 
is  no  longer  fit  to  live  upon  the  earth,  but  is 
to  be  exterminated  as  a  monster  and  a  bane 
to  human  society,  the  law  sets  a  note  of  in- 
famy upon  him,  puts  him  out  of  its  protec- 
tion, and  takes  no  farther  care  of  him,  than 
barely  to  see  him  executed.  He  is  then 
called  attaint,  attinctus,  stained  or  black- 
ened."* 

The  consequences  of  this  attainder,  are  for- Forfeiture 
feiture  and  corruption  of  blood ;  that  is,  all  J'jJ  ^'"^^ 
his  property  is  forfeited  to  the  king,  inclu- blood, 
ding  even  that  species   of  estate  called  e^- 
tate  tail,  in  which  he  has  but  a  life  intere.st, 

*  4  Bl.  Comm.  380. 
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Forfeiture  to  the  utter  ruin  of  his  family  :  and  his  blood 
Snof"*^^^^  considered  as  corrupted,  so  that  he  can 
blood.  neither  inherit  lands  himself,  nor  can  his 
children,  or  any  other  person,  inherit  them, 
if  they  are  obliged  to  trace  their  title  through 
him.  Both  these  relics  of  feudal  barbarism 
are  prohibited  by  our  Constitution. 


CHAPTER  XI. 

MISCELLANEOUS  SUBJECTS. 

Misceilane-  Having,  in  the  first  three  articles,  previ- 
ous subjects  jg^  £^j.  |.j^g  organization,  and  prescribed  the 
powers  and  duties  of  the  three  great  depart- 
ments of  government,  the  Legislative,  the 
Executive,  and  the  Judicial,  the  Constitution 
proceeds  to  specify  some  other  particulars, 
not  strictly  comprehended  in  either  of  them 

Recorda,         From  the  intimate  connexion  of  the  States, 
^^-  and  the  constant  intercourse  among  their  re- 

spective citizens,  it  must  frequently  happen, 
that  the  laws,  and  judicial  proceedings  of  one 
State,  will  affect  the  interests  of  the  citizens 
of  other  States,  who  may  acquire  titles  under 
them,  or  whose  contracts  may  be  regulated 
by  them.  It  is,  therefore,  declared  by  the 
Constitution,  that  "  full  faith  and  credit  shall 
be  given,  in  each  State,  to  the  public  acts,  re- 
cords, and  judicial  proceedings  of  every  othei 
State ;  and  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  re- 
coi'ds,  and  judicial  proceedings  shall  be 
proved,  and  the  effect  thereof."  This  has 
been  done  by  acts  of  Congress,  directing  the 
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manner  in  which  they  shall  be  certified,  in  Records, 
order  to  prove  them  before  the  courts  of  the  *^^' 
different  States. 

For  all  national  jDurposes  embraced  by  the  Citizenship 
Constitution  of  the  United  States,  the  States 
compose  but  one  nation.  -  There  ought, 
therefore,  to  be  no  invidious  distinctions 
between  the  citizens  of  the  several  States ; 
the  intercourse  between  them  should  be 
perfectly  unrestrained  ;  and  in  whatever  part 
of  the  Union  they  may  go,  they  should  feel 
that  they  are  still  in  their  own  country.  The 
Constitution,  therefore,  declares  that  the  citi- 
zens of  each  State,  shall  be  entitled  to  all  the 
privileges,  and  immunities,  of  citizens  in  the 
several  States.  This  means,  that  the  rights 
of  all  persons,  citizens  of  either  of  the  Uni- 
ted States,  shall  be  equal  in  any  particular 
State.* 

No  State  can,  by  law,  confer  upon  its  own 
citizens,  privileges,  which  it  denies  to  the 
citizens  of  other  States  ;  but  there  is  no  con- 
stitutional objection  to  a  law,  imposing  re- 
straints upon  the  citizens  of  other  States,  in 
common  with  its  own  citizens.  A  State 
law,  forbidding  all  others,  but  its  own  citi- 
zens, to  exercise  certain  rights,  would  be 
void,  as  against  the  citizens  of  other  States; 
bnt  if  it  forbid  the  exercise  of  those  rights  by 
any  persons,  except  under  certain  restric- 
tions, the  citizens  of  other  States  could  not 
exercise  those  rights  in  that  State  without 
complying  with  the  requisitions  of  the  law, 
although  they  might  not  be  subject  to  the 
same  restrictions  in  their  own  State, 

.*  Serg.  Const.  Law,  p.  394  ^ 
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Fugitive  From  the  comity  which  subsists  between 

criminals  independent  nations,  persons  charged  with 
crimes  in  one  country,  and  fleeing  to  another, 
to  escape  punishment,  are  sometimes  given 
up,  by  the  nation  to  which  they  have  fled  ; 
and  it  is  not  unusual,  to  introduce  stipula- 
tions to  this  efi'^ct,  into  treaties  between  na- 
sions.  But  without  such  engagements,  there 
is  no  positive  obligation  upon  a  nation,  to 
surrender  those  who  have  fled  to  it  for 
refuge  ;  and  the  variety  of  punishments  an- 
nexed to  the  same  offence,  in  different  places, 
may  make  a  nation  unwilling  to  subject  an 
offender  to  what  it  may  consider  an  unjust 
severity.  The  connexion  between  these 
States,  made  it  essential  to  the  security  of 
individuals,  and  the  peace  and  harmony  of 
the  Union,  that  oflfenders  should  not  escape 
punishment,  by  going  into  another  State; 
therefore,  the  Constitution  provides,  that  a 
person,  charged,  in  any  State,  with  treason, 
felony,  or  other  crime,  who  shall  flee  from 
justice,  and  be  found  in  another  State,  shall, 
on  demand  of  the  executive  authority  of  the 
State  from  which  he  fled,  be  delivered  up, 
to  be  renioved  to  the  State  having  jurisdic- 
tion of  the  crime. 

Fugitive  No  person,  held  to  service  or  labour,  in 
slaves.  Qj^g  State,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any 
law  or  regulation  therein,  be  discharged 
from  such  service,  or  labour,  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom 
such  labour  or  service  may  be  due.  Thia 
provision  relates  to  that  class  of  men  who 
are  held  in  bondage  in  some  of  the  States,, 
and   are  sometimes  tempted  to  escape  into 
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the  non  slave-holding  States,  in  the  hope  o  Fugitive 
gaining  their  freedom  by  that  means.  These  ^^^^es. 
States  might  be  induced,  by  views  of  huma- 
nity, or  other  motives,  to  shelter  the  fugi- 
tives, and  throw  obstacles  in  the  way  of  their 
recovery.  This,  if  allowed,  would  be  a  con- 
stant source  of  dissension  between  the  States, 
and  might  lead  to  the  most  serious  conse- 
quences. The  holding  of  slaves  is  a  domes- 
tic concern,  with  which  other  States  ought 
not  to  interfere  :  and,  as  long  as  it  is  permit- 
ted in  any  of  the  States,  the  peace  of  the 
country  requires  that  the  rights  of  the  mas- 
tars  should  be  respected.  This,  therefore,  is 
a  wise  provision,  not  adding  any  sanction  to 
domestic  slavery,  but  leaving  it  to  be  settled 
by  each  State,  for  itself,  without  the  interfe- 
rence of  the  others.  Without  it,  the  southern 
States  would  probably  not  have  consented 
to  the  Union. 

The  next  section  provides  for  the  admis-  Admissia-i 
sion  of  new  States  into  the  Union,  which  g^^^^^ 
may  be  done  by  Congress ;  but  no  new  State 
shall  be  formed,  or  erected  within  the  juris- 
diction of  any  other  State  ;  nor  any  State  be 
formed- by  the  junction  of  two  or  more  States, 
without  the  consent  of  the  legislatures  of  the 
States  concerned,  as  well  as  of  Congress. 
This  precaution  was  required  to  prevent 
portions  of  the  larger  States  from  erecting 
themselves  into  separate  governments,  upon 
any  temporary  dissatisfaction  ;  or  the  smal- 
ler States  being  united  to  others,  without 
their  consent.  When  a  territory  becomes 
sufficiently  populous  to  entitle  it  to  the  rank 
of  a  State,  the  inhabitants  form  a  Constitu- 
tion, which  is  submitted  to  Congress,  and, 
M 
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Admission  if  approved  of,  as  consistent  with  the  Consti- 
tution of  the  United  Stat 
admitted  into  the  Union. 


Sta"es!^       tution  of  the  United  States,  the  new  State  is 


The  territo-      Congress  have  power  to  dispose  of,  and 
Krty1)f  the  "^^^^^  all  needful  rules,  and  regulations,  re- 
united       specting  the  territory,  or  other  property,  he- 
States,        longing  to  the  United   States.     This  applies 
to  lands,  lying  out  of  the  limits  of  any  par- 
ticular State,  and  places  ceded  to  the  United 
States,  by  the  several   States,  for  public  pur- 
poses,  such  as  forts,   arsenals,  &c.,  and   all 
moveable  property  belonging  to  the  Union. 
But  the  general  government  cannot  cede  to 
a  foreign  nation,  or  otherwise  dispose  of,  the 
territory  of  any  of  the  States. 

At  the  time  of  the  formation  of  the  Con- 
stitution, there  was  some  doubt,  whether  the 
lands,  lying  to  the  west  of  the  then  existing 
States,  ought  to  belong  to  the  United  States, 
as  obtained  by  the  combined  power  of  the 
Union,  or  to  the  particular  States  which 
claimed  them.  There  were  also  conflicting 
claims  of  different  States  in  relation  to  them. 
It  was,  therefore,  expressly  declared,  that 
nothing  in  this  Constitution  shall  be  so  con- 
strued, rrs  to  prejudice  any  claims  of  the 
United  States,  or  of  any  particular  State 
These  lands  have  since  been  ceded  to  the 
Union,  by  the  States  which  claim  them. 

Republican      The  last  section  of  this   article   declares, 
form  of  go-  that    the    United   States   shall    guarantee  to 

vcrnni6nt 

guaranteed,  every  State  in  this  Union  a  republican  form 
of  government,  and  shall  protect  each  of 
them  against  invasion  ;  and  on  application 
of  the  legislature,  or  of  the  executive  (when 
the  legislature  cannot  be  convened),  against 
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domestic  violence.     The  governments,  both  Republican 
of  the  Union,  and  of  all   the  States,  are  e,s- ^!;'';;;^^g«' 
sentially  republican  ;  the  people  are  attached  guaran- 
to  this  form,  and  are  desirous  that  it  shaP.  be^*'^^' 
continued,  under  the  firm  conviction,  that  it 
is   the   most  perfect   in  itself,  and  the   best 
calculated   to  promote  their   happiness  and 
welfare.     It  is,  therefore,  made  a  part  of  the 
compact  of  Union,  that  this   form  shall   be 
continued  in  every  State,  and  that  the  power 
of  the  general  government  shall   be  exerted, 
if  necessary,  for  its  preservation. 

Other  confederacies  have  comprised  States, 
differing  from  each  other  in  the  form  of  their 
governments,  but  it  is  always  a  source  of 
jealousy  and  discord  ;  it  was  wise,  therefore, 
independently  of  the  attachment  to  this  par- 
ticular form,  to  provide  for  uniformity,  Ui 
this  respect,  among  the  members  of  the 
Union,  The  force  of  the  Union  will,  of 
course,  be  exerted  to  repel  the  invasion  of  a 
foreign  foe,  but  it  is  not  authorized  to  inter- 
fere with  the  domestic  concerns  of  a  State, 
unless  called  for  by  the  legislature,  or  the 
executive,  when  the  emergency  does  not 
admit  of  delay. 

The  fifth  article  provides  a  mode  in  which  Amend- 
amendments  may  be  made  to  the  Constitu-"^^"^- 
tion.  A  written  Constitution,  granting  spe- 
cific powers  to  government,  and  confining 
its  operations  within  certain  prescribed 
limits,  was  a  grand  experiment,  which  had 
never  before  been  attempted  on  the  same 
scale.  The  convention  did  not  suppose  that 
their  production  was  perfect ;  some  parts 
had  been  the  result  of  compromise  between 
contending  interests,  and  some  were  intro- 
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duced  to  accommodate  it  to  the  peculiar  sta 
of  feeling  which  existed  at  the  time.  ChangCi. 
in  the  circumstances  of  the  country,  might 
require  corresponding  alterations  in  the  go- 
vernment ;  it  might  be  necessary  to  enlarge 
or  restrain  the  powers  conferred  ;  or  expe- 
rience might  prove  that  some  of  its  provi- 
sions would  have  an  effect  different  from 
what  was  anticipated.  The  framers  of  the 
Constitution  were  aware  of  this,  and,  there- 
fore, wisely  provided  a  method,  by  which  it 
may  be  amended,  without  disturbance  of  the 
public  tranquillity,  or  injury  to  the  general 
system. 

The  mode  is  this.  Congress,  whenever 
two-thirds  of  both  Houses  shall  deem  it  ne- 
cessary, shall  propose  amendments  to  this 
Constitution,  or  on  the  application  of  the  legis- 
latures of  two-thirds  of  the  several  States,  shall 
call  a  convention  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to  all  in- 
tents and  purposes,  as  part  of  the  Constitu- 
tion, when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  States,  or  by  con- 
ventions in  three-fourths  thereof,  as  the  one 
or  the  other  mode  of  ratification  may  be  pro- 
posed by  Congress. 


Advanta- 
ges of  the 
plan. 


This  plan  has  several  striking  advantages. 
In  the  first  place,  it  secures  great  caution 
and  deliberation,  which  ought  always  to  be 
exercised  in  making  any  alteration  in  the 
fundamental  law.  Again,  specific  amend- 
ments are  to  be  proposed,  which  mag  be 
added  to  the  Constitution,  without  interfering 
with  the  ordinary  operations  of  government, 
or  deranging  the  general  system.  Moreover, 
by  this  means,  the  attention  of  the  nation 
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will  be  directed  to  the  particular  alterations  Advanta- 
suggested,  and  the  deliberate  opinion  of  the^^^^^^^*^ 
people,  as  to  the  necessity  or  propriety  of 
their  adoption,  fully  ascertained.  As  Con- 
gress are  the  agents  of  the  people,  immedi- 
ately occupied  in  administering  the  govern- 
ment, they  will  be  most  likely  to  perceive 
its  defects,  and,  therefore,  they  may  propose 
amendments,  if  two-thirds  of  both  Houses 
deem  it  necessary. 

But  it  may  happen  that  the  Constitution 
may  be  found  to  abridge  too  much,  the  rights 
of  the  States,  or  the  people  ;  or  to  confer  too 
great  powers  on  the  general  government, 
defects  which  might  not  be  felt  by  Congress, 
or  if  felt,  the}^  might  not  be  disposed  to  re- 
medy them  ;  the  State  legislatures,  there- 
fore, who  are  the  vigilant  guardians  of  their 
own  and  the  people's  rights,  and  more  inti- 
mately acquainted  with  their  domestic  con- 
cerns, may  apply  to  Congress,  who  are  bound, 
on  the  application  of  two-thirds  of  them,  to 
call  a  convention  for  proposing  amendments. 

The  amendments  thus  proposed,  either  by 
Congress,  or  by  the  convention,  assembled 
on  the  application  of  the  State  legislatures, 
are  to  be  submitted  to  the  people  of  the 
several  States,  either  in  their  respective  le- 
gislatures, or  in  conventions  called  for  the 
purpose  ;  and,  if  approved  and  ratified  by 
three-fourths  of  the  States,  they  become  part 
of  the  Constitution.  This  process  will,  of 
course,  require  a  considerable  time,  and  that 
is  not  the  least  of  its  advantages  ;  for  no 
alteration  should  be  made  at  the  instigation 
of  sudden  feeling,  to  suit  temporary  conve- 
nience ;  or  without  the  utmost  caution  and 
deliberation.  The  happiness  and  prosperity 
M  2 
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Advanta-    of  the    nation    depend,   under    Providence, 
gesofthe    ^pQi^   i\^q  stability   of  its   institutions;   and 

plan.  1  -^  .  rr  ^ 

nothing  can  have  a  more  ruinous  eiiect,  than 
fluctuation  and  uncertainty  in  first  principles. 

Restrictions  There  were  but  two  restrictions  upon  the 
^^Sf'**'^  power  of  amendment.  The  first,  that  no 
ment.  amendment  made  prior  to  the  year  one  thou- 
sand eight  hundred  and  eight,  should,  in  any 
manner,  affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article.  These 
clauses  relate  to  the  importation  of  slaves, 
and  the  assessment  of  direct  taxes  ;  and  be- 
ing matters  of  contract,  were  not  to  be  al- 
tered. The  former  was  temporary  in  its 
terms  ;  and,  as  has  been  already  noticed, 
the  importation  was  forbidden  as  soon  as  the 
prohibition  expired.  The  latter,  which  was 
inserted  to  counterbalance  the  influence 
which  the  southern  States  derived  from  slave 
population,  was  not  to  be  altered  while  they 
could  increase  that  population  by  foreign 
importation.  But  that  time  has  now  passed, 
and  the  mode  of  levying  direct  taxes  may  be 
altered,  if  the  requisite  majority  think  it 
advisable. 

The  other  restriction  is,  that  no  State, 
without  its  consent,  shall  be  deprived  of  its 
equal  suffrage  in  the  Senate.  This  was  in- 
troduced for  the  protection  of  the  smaller 
States,  who  might  otherwise  be  deprived  of 
this  equality,  by  a  constitutional  majority  of 
the  States.  This  restriction  is,  of  course, 
permanent. 

Former  The  Congress  of  the  United  States,  under 

debts  and    ^|^g  articles  of  confederation,  had  made  great 
meats.        exertions,  during  the  struggle  for  independ- 
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ence,  in  which  they  had  contracted  en- Former 
gagements,  and  incurred  debts,  which  some  ^^^^g^l''^ 
persons  were  apprehensive  might  not  bements. 
considered  binding  upon  the  new  govern- 
ment. But  this  would  be  contrary,  both  to 
the  principles  of  justice,  and  the  law  of  na- 
tions, in  which  it  is  a  rule,  that  a  nation  con- 
tinues bound  by  all  its  engagements,  no  mat- 
ter what  changes  may  be  made  in  its  govern- 
ment. In  accordance  with  this  rule,  and  to 
obviate  any  difficulty  on  the  subject,  the 
Constitution  declares  that  all  debts  contracted, 
and  engagements  entered  into  before  the 
adoption  of  this  Constitution,  shall  be  as 
valid  against  the  United  States,  under  this 
Constitution,  as  under  the  confederation. 

The  government  of  the  United  States,  The  su- 
though  limited  in  its  powers,  to  certain  pre- Ppj^J'^^/^^^^'^ 
scribed  objects,  is  yet  supreme  within  the 
sphere  of  its  action.  It  is  the  government 
of  the  people  of  the  United  States,  and  ema- 
nates from  them.  Its  powers  were  dele- 
gated by  all,  and  it  represents  all,  and  acts  for 
all.  In  respect  to  those  subjects  on  which 
it  can  act,  it  must  necessarily  bind  its  com- 
ponent parts  ;  and  no  State  government  has 
a  right  to  impede,  or  in  any  way  interfere 
with  its  acts,  within  the  sphere  of  its  con- 
stitutional authority.*  This  would  follow 
from  the  nature  of  the  government,  and  the 
absolute  necessity  of  such  an  overruling 
power,  to  perform  its  appropriate  functions. 

But  it  is  also  expressly  declared  by  the 
people,  to  be  their  intention,  in  the  second 

*  1  Kent's  Com.  383. 
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Thesu-  section  of  the  sixth  article  of  the  Constitu- 
onhei^^^"'  where  they  say,  "This  Constitution, 
and  the  laws  of  the  United  States,  which 
shall  be  made  in  pursuance  thereof ;  and  all 
treaties,  made,  or  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land;  and  the  judges, 
in  every  State,  shall  be  bound  thereby,  any 
thing  in  the  Constitution  or  laws  of  any 
State,  to  the  contrary,  notwithstanding." 
Whenever,  therefore,  the  Constitution,  or  the 
laws  of  any  State,  come  in  conflict  with  the 
Constitution,  or  the  constitutional  treaties, 
or  laws,  of  the  United  States,  the  judges 
of  the  State  courts,  as  well  as  those  of 
the  Union,  are  bound  to  give  effect  to 
the  acts  of  the  general  government ;  and  to 
declare  the  State  acts  invalid,  so  far  as  they 
come  in  collision  with  them.  In  doing  this, 
it  should  be  remembered  that  they  are  not 
exalting  a  foreign  government,  or  in  any  way 
infringing  the  rights  of  the  people  of  the 
State  ;  but  merely  carrying  into  effect  the 
will  of  that  very  people,  as  expressed  in  the 
Constitution  of  the  United  States. 

Treaties.  There  is  a  slight  variation  in  the  terms 
used  in  this  section,  in  relation  to  laws,  and 
to  treaties;  the  former  being  those  made  "in 
pursuance  of  the  Constitution,"  the  latter, 
"  under  the  authority  of  the  United  States." 
The  reason  is,  that  there  were  treaties  al- 
ready in  existence,  which  were  to  be  consi- 
dered as  part  of  the  supreme  law,  though 
not  made  under  this  Constitution.  But  all 
treaties  made  since  that  time,  must  be  in 
the  mode  prescribed  by  the  Constitution,  or 
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they  cannot  be  said   to  be  made  under  the  Treaties, 
authority  of  the  United  States.* 

To  add  the  sanction  of  religious  obliga-Oath  tosup- 
tion,  to  this  supremacy  of  the  general  go-Pp"  ^^^ 
vernment,  the  senators  and  representatives  tion. 
of  the  Union,  and  the  members  of  the  several 
State  legislatures,  and  all  executive  and  ju- 
dicial officers,  both  of  the  United  States  and 
of  the  several  States,  are  bound  by  oath 
or  affirmation,  to  support  this  Constitution. 
The  Constitution  of  the  Union  is  thus  incor- 
porated into,  and  made  an  essential  part  of 
the  Constitution  of  each  State ;  so  that  every 
department  of  the  State  government  is  to 
submit  to  it,  and  acknowledge  its  authority  ; 
and  a  State  legislature,  or  executive,  acting 
in  opposition  to  it,  violates  the  will  of  its 
constituents,  as  directly  as  if  it  disregarded 
its  own  particular  Constitution. 

"But  no  religious  test  shall  ever  be  re- Religious 
quired  as  a  qualification  to  any  office  or^®®*' 
public  trust  under  the  United  States."  The 
people  of  the  United  States  were  so  fully 
aware  of  the  evils  which  arise  from  the 
union  of  Church  and  State,  and  so  thoroughly 
convinced  of  its  corrupting  influence,  upon 
both  religion  and  government,  that  they  in- 
troduced this  prohibition  into  the  fundamen- 
tal law. 

It  has  been  made  an  objection  to  the  Con- 
stitution, by  some,  that  it  makes  no  mention 
of  religion,  contains  no  recognition  of  the 
existence  and  providence  of  God  ;  as  though 
his  authority  were  slighted  or  disregarded. 

*  Rawle  on  tlie  Const.  60 
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Religious    But  such  is  not  the  reason  of  the  omission. 

^^^'  The  convention,  which  framed  the  Constitu- 

tion, comprised  some  of  the  wisest  and  best 
men  in  the  nation  ;  men  who  were  firmly 
persuaded,  not  only  of  the  divine  origin  of 
the  Christian  religion,  but  also,  of  its  im- 
portance to  the  temporal  and  eternal  welfare 
of  men.  The  people,  too,  of  this  country, 
were  generally  impressed  with  religious 
feelings  ;  and  felt,  and  acknowledged,  the 
superintendence  of  God,  who  had  protected 
them  through  the  perils  of  war,  and  blessed 
their  exertions  to  obtain  civil  and  religious 
freedom.  But  there  were  reasons  why  the 
introduction  of  religion  into  the  Constitu- 
tion, would  have  been  unseasonable,  if  not 
im.  proper. 

In  the  first  place,  it  was  intended  exclu- 
sively for  civil  purposes,  and  religion  could 
not  be  regularly  mentioned,  because  it  made 
no  part  of  the  agreement  between  the  par- 
ties They  were  about  to  surrender  a  por- 
tion of  their  civil  rights,  for  the  security  of 
the  remainder  ;  but  each  retained  his  reli- 
gious freedom,  entire  and  untouched,  as  a 
matter  between  himself  and  his  God,  with 
which  government  could  not  interfere.  But 
even  if  this  reason  had  not  existed,  it  would 
have  been  difficult,  if  not  impossible,  to  use 
any  expression  on  this  subject,  which  would 
have  given  general  satisfaction.  The  differ- 
ence between  the  various  sects  of  Christians 
is  such,  that  while  all  have  much  in  common, 
there  are  many  points  of  variance  ;  so  that 
in  an  instrument,  where  all  are  entitled  to 
equal  consideration,  it  would  be  difficult  to 
use  terms  in  which  all  could  cordially  join. 
Besides,  the  whole  Constitution  was  a  com- 
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promise,  and  it  was  foreseen  that  it  would  Religioui 
meet  with  great  opposition,  before  it  would  *®^** 
be  finally  adopted.  It  was  therefore  impor- 
tant to  restrict  its  provisions  to  things  abso- 
lutely necessary,  so  as  to  give  as  little  room 
as  possible  to  cavil.  Moreover,  it  was  im- 
possible to  introduce  into  it,  even  an  expres- 
sion of  gratitude  to  the  Almighty,  for  the 
formation  of  the  present  government  ;  for 
when  the  Constitution  was  framed,  and  sub- 
mitted to  the  people,  it  was  entirely  uncer- 
tain whether  it  would  ever  be  ratified,  and 
the  government  might,  therefore,  never  be 
established. 

The  prohibition  of  any  religious  test  for 
office  was  wise,  because  its  admission  would 
lead  to  hypocrisy  and  corruption.  The 
purity  of  religion  is  best  preserved  by  keep- 
ing it  separate  from  government ;  and  the 
surest  means  of  giving  to  it,  its  proper  influ- 
ence in  society,  is  by  the  dissemination  of 
correct  principles,  through  the  medium  of 
education.  The  experience  of  this  country 
has  proved,  that  religion  may  flourish  in  all 
its  vigour  and  purity,  without  the  aid  of 
a  national  establishment ;  and  the  religious 
feeling  of  the  community  is  the  best  gua- 
rantee for  the  religious  administration  of  go- 
vernment. 

The  seventh  and  last  article  declares,  that  Ratifica- 
the  ratification  of  the  conventions  of  nine^^°"- 
States,  shall  be  sufficient  for  the  establish- 
ment of  this  Constitution,  between  the  States 
so  ratifying  the  same.  It  was  foreseen  that 
the  Constitution  would  meet  with  much  op- 
position, and  that  some  States  might  even 
»efuse,  for  a  considerable  time,  to  accede  to 
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Ratifica-  it.  But  the  evils  of  the  former  confederation 
were  so  apparent,  and  the  danger  to  be  ap- 
prehended from  the  failure  to  form  a  new 
and  more  energetic  government,  so  great, 
that  it  was  thought  better  to  give  the  new 
Constitution  a  fair  trial,  if  a  respectable 
majority  of  the  States  would  agree  to  it,  even 
if  it  were  not  consistent  with  the  views  or 
wishes  of  all. 

To  have  required  unanimity  for  its  adop- 
tion, would  have  placed  it  in  the  power  of  an 
inconsiderable  minority,  to  prevent  its  going 
into  operation  ;  whereas,  if  nine  were  wil- 
ling to  accept  it,  the  experiment  might  be 
made,  on  a  sufficiently  large  scale  ;  and  if  it 
proved  successful,  the  others  might,  after- 
wards, be  induced  to  come  into  the  measure.* 
The  result  proved  the  wisdom  of  this  plan ; 
for  some  of  the  States  persisted  a  long  time 
in  refusing  their  consent ;  and  it  is  probable 
this  would  have  been  persevered  in,  to  the 
entire  rejection  of  the  Constitution,  if  unani- 
mity had  been  required.  The  consideration 
that  their  opposition  would  be  unavailing  to 
prevent  the  other  States  from  uniting  under 
the  new  form  of  government,  while  they 
would  be  shut  out  from  its  benefits,  no  doubt, 
had  great  weight  in  inducing  them  to  adopt 
the  same  resolution,  of  which  they  have  never 
since  had  reason  to  repent. 

*  Federalist,  No.  40. 
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CHAPTER  XII. 
THE  AMENDMENTS. 

When  the  Constitution  was  submitted  to  The 
a  aventions,  called  for  the  purpose,  in  the^^jg**" 
several  States,  it  everywhere  met  with  vio- 
lent opposition,  and  a  great  variety  of  objec- 
tions were  urged  against  it.  The  most  plau- 
sible, and  most  likely  to  have  weight  with 
the  people,  were  those  which  were  founded 
on  the  great  power  with  which  it  invested 
the  general  government,  and  the  fear  that  the 
influence  of  the  States  would  be  greatly  im- 
paired, if  not  altogether  destroyed,  by  the 
supremacy  of  the  Union. 

Many  amendments  were  suggested,  abridg- 
ing the  powers  granted  by  the  Constitution, 
or  securing  the  rights  of  the  States  and  the 
people,  which  were  supposed  to  be  in  danger; 
and,  in  some  of  the  States,  it  was  proposed 
to  make  the  adoption  of  amendments  pro- 
posed by  them,  a  condition  of  their  acceding 
to  the  Union.  But  the  impropriety  of  this 
course  was  evident,  as  it  would  materially 
impair  the  plan  proposed  by  the  Convention, 
and  make  it  subject  to  the  will  of  each  State 
oifering  amendments  ;  thus  mutilating  it, 
and  preventing  its  merits  from  being  fairly 
tested.  Its  friends,  therefore,  prevailed  in 
procuring  its  ratification  in  its  original  form, 
by  eleven  of  the  States,  with  the  understand- 
ing that  some  of  the  amendments,  most  earn- 
estly insisted  on,  should  be  made  after  its 
adoption,  in  the  mode  provided  in  the  Con- 
stitution itself.  The  advantage  of  this  course 
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The  was   twofold.     First,  the  new  government, 

amend-  g^  jjjuch  required  by  the  situation  of  the 
country,  was  organized  sooner  than  it  could 
otherwise  have  been  ;  and  next,  only  such 
alterations  would  be  made  in  the  Constitu- 
tion, as  three-fourths  of  the  States  should 
agree  in  thinking  expedient. 

Accordingly,  the  first  Congress,  during 
their  first  session,  proposed  ten  distinct  ar- 
ticles, selected  chiefly  from  those  which  had 
been  suggested  in  the  State  conventions,  which, 
having  been  ratified  by  the  legislatures  of  the 
requisite  number  of  States,  are  now  a  part  of 
the  Constitution.  These  additional  articles 
consist  principally  of  abstract  declarations,  as- 
serting the  rights  of  the  people,  and  expressly 
restricting  the  powers  of  the  government,  in 
certain  particulars,  where  it  was  apprehended 
that  the  latter  might  be  abused,  or  the  former 
endangered,  without  this  precaution.  From 
the  nature  of  the  new  government,  possessed 
of  only  limited  powers,  granted  by  a  written 
instrument ;  it  could  not  have  gone  beyond 
the  prescribed  limits,  even  if  these  express 
restrictions  had  not  been  imposed  :  but  the 
anxiety  of  the  people  to  secure  their  liberty 
against  every  invasion,  would  not  permit 
them  to  leave  any  room  for  doubt  upon  this 
subject. 

Rights  of  By  the  first  article  of  the  amendments,  it 
conscience.  j«,  declared,  that  Congress  shall  make  no  law 
respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech,  or  of  the 
press  ;  or  the  right  of  the  people  peaceably 
to  assemble,  and  to  petition  the  governmenr. 
for  a  redress  of  grievances.  The  imposition  of 
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any  "  religious  test"  liad  already  been  pro- Rights  of 
hibited  by  the  Constitution,  and  nothing  in '^"^^'^"^^•' 
it  could  be  construed  to  invest  the  govern- 
ment with  a  right  to  interfere  in  matters  of 
religion.  But  such  was  the  solicitude  of  the 
people  on  this  point ;  such  their  sense  of 
the  evils  of  a  national  religious  establishment, 
and  their  determination  to  preserve  the  ut- 
most freedom  of  conscience  ;  that,  it  was 
deemed  proper,  thus  to  deprive  Congress  of 
all  pretence  for  ever  attempting  to  legislate 
upon  this  subject. 

The  other  items  of  this  article,  the  free- Freedom  of 
dom   of  speech,  and   of  the  press,   and  the  ^P^^/^*^  ^"^ 
right  of  informing  government  of  the  wants  press, &c. 
and  wishes  of  the  people,  are  essential  to  true 
liberty,  and,  therefore,  propei'ly  placed  be- 
yond   the    control    of    Congress.      But    it 
should  always  be  remembered,  that  no  man 
has  a  right  to  use  the  freedom  of  speech,  or 
of  the  press,  to  the  injury  of  another  ;  and, 
therefore,  he  must  always  be  responsible  for 
the  abuse  of  them.    Laws  prescribing  punish- 
ments for  such  abuse,  are  not  forbidden  by 
the  Constitution. 

The  second  article  of  the  amendments.  The  rght 
secures  the  right  of  the  people  to  provide  ^"j^^'" 
for  their  own  defence,  by  declaring  that  "  a 
well  regulated  militia,  being  necessary  to 
the  security  of  a  free  State,  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be 
infringed." 

The  third  is  intended  to  guard  against  the  Quartering 
tyranny  which  arbitrary  governments  have°^*^*^P* 
sometimes  exercised,  by  keeping  large  num 
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Quartering  bers  of  Iroops,  stationed  in  different  parts  of 
of  troops,  ^j^g  country,  and  quartered  upon  the  peace- 
able citizens,  to  watch  their  motions,  and 
hold  them  in  subjection.  "  No  soldier  shall, 
in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  owner ;  nor  in 
time  of  war,  but  in  a  manner  to  be  prescribed 
by  lav/."  The  people  of  this  country, 
while  under  the  dominion  of  England,  had 
felt  too  sensibly  the  evils  arising  from  the 
want  of  arms,  and  the  presence  of  foreign 
troops,  not  to  take  every  precaution  against 
their  recurrence. 

General  The  issuing  of  general  warrants,  that  is, 

warrants,  ^^^rants  for  arresting  any  person  whom  the 
officer  may  think  proper,  is  an  intolerable 
engine  of  oppression,  inasmuch  as  it  gives  to 
an  executive  officer,  authority  to  arrest  and 
imprison  any  one  at  his  discretion,  without 
a  specific  charge,  and  yet  under  colour  of 
legal  process.  Instances  of  this  abuse  of 
power  had  occurred  even  in  England,  not- 
withstanding the  boasted  liberty  of  her  insti- 
tutions ;  it  was,  therefore,  right  to  prevent 
the  possibility  of  such  a  practice  here  ;  and 
the  fourth  article  of  the  amendments  declares, 
that  "  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated  ;  and  no  warrants  shall 
issue,  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describ- 
ing the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized." 

Indict-  The   fifth  Article  comprises  several   mat 

*"®"^'^'        ters  of  interest.     First,  "  no  person  shall  be 
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held  to  answer  for  a  capital,  or  otherwise  indict- 
infamous  crime,  unless  on  a  presentment,  or"^^^^**" 
indictment,  of  a  grand  jury  ;  except  in  cases 
arising  in  the  land  or  naval  forces;  or,  in 
the  militia,  when  in  actual  service,  in  time 
of  war,  or  public  danger."  The  Constitution 
had  already  declared,  that  "  the  trial  of 
all-  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury,"  and  this  amendment 
guards  against  two  modes  of  proceeding  in 
England,  which  were  considered  incompati- 
ble with  the  full  enjoyment  of  this  privilege. 

One  is  the  mode  of  prosecution  by  fn-informa- 
formation ;  whereby  a  man  may  be  ar-pealsT^  ^" 
raigned,  and  tried,  upon  the  information  of 
the  attorney  general,  without  the  intervention 
of  a  grand  jury,  which  is  thus  prohibited  in 
this  country,  in  all  cases  of  capital  or  other- 
wise infamous  crimes.  The  other  is  the 
prosecution  by  appeal,  which  is  defined  by 
Blackstone,  to  be  "  an  accusation  by  a  pri- 
vate subject  against  another,  for  some  heinous 
crime,  demanding  punishment  on  account  of 
the  particular  injury  suffered,  rather  than  for 
the  offence  against  the  public."*  The  pu- 
nishment, upon  conviction,  in  this  mode,  is 
the  same  as  upon  a  public  prosecution,  with 
this  additional  circumstance,  that  the  king 
has  no  powder  to  pardon  the  convict,  because 
it  is  the  individual  prosecutor,  and  not  the 
public,  that  is  to  be  satisfied  by  his  punish- 
ment. This  is  a  practice  of  the  common 
law,  derived  from  those  times  when  every 
offence  was  regarded  more  as  an  injury  to 
the  individual   immediately   affected   by  it, 

*  4  Bl.  Comm.  312. 

N  2  , 
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informa-  than  to  Society,  and  might  be  atoned  for,  by 
tions.~Ap-  j^  pecuniary  compensation  paid  to  him.  Its 
continuance  would  be  an  indulgence  of  pri- 
vate revenge,  unbecoming  an  enlightened 
age,  and  a  Christian  country,  and  is  there- 
fore, prohibited. 

Jeopardy  of  "  Nor  shall  any  person,"  says  the  same 
life  or  limb.  Article,  "  be  subject,  for  the  same  offence,  to 
be  twice  put  in  jeopardy  of  life  or  limb." 
This  has  been  supposed,  by  some,  to  forbid 
the  second  trial  of  an  offender,  who  has  once 
been  put  on  his  trial,  which  has,  by  some 
means,  been  interrupted,  before  the  jury 
agreed  upon  a  verdict.  He  has  once  been 
in  jeopardy,  they  think,  and,  therefore,  can- 
not be  again  tried  for  the  same  offence.  But 
this  is  clearly  not  the  meaning  of  this  clause. 
It  may,  like  the  preceding  one,  have  a  re- 
ference to  the  trial  by  appeal,  because,  by 
that  mode,  a  man  is  liable  to  be  tried,  and 
capitally  punished,  at  the  suit  of  an  indivi- 
dual, after  an  acquittal  on  a  public  indict- 
ment. But  its  principal  reason  is  to  be  found 
in  the  complicated  organization  of  our  go- 
vernment. 

It  is  a  rule  in  criminal  jurisprudence,  that 
an  offender  is  to  be  tried  and  punished  in 
the  territory  within  whose  jurisdiction  the 
crime  has  been  committed.  But  it  may  so 
happen,  that  a  crime,  from  its  circumstances, 
may  be  punishable  in  two  separate  places, 
under  different  jurisdictions  ;  and  this  might 
more  readily  be  the  case,  in  States  so  united 
by  position,  and  community  of  manners  and 
language,  as  are  the  members  of  this  Union. 
For  instance,  if  a  mortal  wound  be  inflicted 
in  one  State,  upon  a  person  who  goes  into 
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another,  and  there  dies,  in  consequence  of  Jeopardy 
it,  the  murderer  would  be  punishable  1^",^^,^®°^ 
either  State,  because  the  crime  is  considered 
as  committed  against  both.  Again,  the  same 
act  may  be  prohibited  by  the  laws  of  a  State, 
and  by  those  of  the  Union  ;  and  a  person 
who  commits  it  may  be  punishable  by  both. 
Thus,  an  attack  upon  the  mail-stage  is  made 
highly  penal  by  the  laws  of  the  United 
States  ;  and  it  is  also  a  violation  of  the  com- 
mon law  of  the  particular  States,  as  any 
other  assault  would  be.  An  offender,  there- 
fore, may  be  tried  as  a  mail  robber  under  the 
laws  of  the  Union,  or  as  a  common  highway 
robber,  in  the  State  in  which  the  act  was 
done.  But  in  either  of  these  cases,  if  a  man 
were  tried  and  acquitted,  or  convicted  and 
pardoned,  under  one  jurisdiction,  it  would 
not  be  right  that  he  should  again  be  put  in 
jeopardy  of  punishment  for  the  same  offence. 
Natural  justice  w^ould  dictate  this,  and  this 
clause  expressly  confirms  it. 

The  same  article  proceeds  to  declare,  that  Testimony 
"no  person  shall  be  compelled,  in  any  cri-"^^!^ 
minal  case,  to  be  a  witness  against  himself ; 
nor  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law  ;"  principles  of 
common  sense,  and  common  justice,  from 
which  a  government,  depending  upon  public 
opinion,  would  not  readily  depart,  and  yet 
w^hich  it  w^as  well  to  secure  by  an  express 
declaration. 

The  last  clause  is,  "  nor  shall  private  pro- Compensa- 
perty  be  taken  for  public  use,  without  just  JJ^^p^^J^ 
compensation."     It   is   the   right  of  every  taken  for 
government,  incident  to  its  general  powers,  P^^^^  "*® 
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Compensa-  and   sometimes  necessary  to  its  existence  ; 

*T"ert       ^^  make  use  of  the  private  property  of  its 

taken  for    citizens,  when  the  public  good   requires  it. 

public  use.  fi^Q  IsiYid  of  an  individual  may  be  w^anted 
for  the  erection  of  a  fort,  or  the  establish- 
ment of  a  public  highway  ;  and  in  a  variety 
of  other  instances,  the  welfare  of  society  may 
make  it  necessary  to  use  the  property  of  its 
members.  In  such  cases  the  general  wel- 
fare ought  not  to  depend  upon  the  will  of 
an  individual,  w^ho  might  be  unwilling, 
either  from  caprice,  or  from  obstinacy,  to 
allow  his  property  to  be  used  for  public  pur- 
poses. The  public,  therefore,  have  a  right 
to  take  it,  even  without  his  consent.  But 
natural  law,  which  is  natural  justice,  dictates 
that  he  ought  not  to  bear  the  whole  loss  ; 
the  community  which  receives  the  benefit, 
ought  to  make  him  a  just  compensation  for 
what  is  taken  ;  and  such  is  the  received  law 
of  nations.  But  nations,  like  individuals, 
are  too  apt  to  neglect  the  precepts  of  justice, 
in  the  pursuit  of  favourite  objects  ;  and, 
therefore,  the  people  of  the  United  States 
have  made  it  a  part  of  the  written  law,  by 
which  their  government  is  to  be  controlled, 
that  the  rights  of  individuals,  as  well  as  the 
welfare  of  the  community,  are  to  be  protected 
from  violation. 

The  next  amendment,  relating  to  criminal 
prosecutions,  has  already  been  noticed,  when 
treating  of  the  corresponding  section,  under 
the  article  on  the  Judiciary,  in  the  body  of 
the  Constitution. 


Tnal  by  The  Seventh    Article    declares,  that  "  in 

'"^-  suits  at  common  law,  where  the  value  in  con- 

troversy   shall    exceed    twenty   dollars,   the 
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right  of  trial  by  jury  shall  be  preserved;  and  Trial  by 
no  fact,  tried  by  a  jury,  shall  be  otherwise  ^^^' 
re-examined  in  any  court  of  the  United 
States,  than  according  to  the  rules  of  the 
common  lavv.'^  The  right  of  trial  by  jury, 
in  all  criminal  cases,  had  been  secured  by 
the  Constitution,  as  originally  framed  ;  but 
so  highly  was  this  right  esteemed  by  the 
people,  that  they  were  unwilling  to  allow 
the  possibility  of  its  being  encroached  upon, 
even  in  civil  cases;  and,  therefore  added 
this  amendment.  The  latter  part  of  it  is  to 
prevent  the  infringement  of  this  right,  by 
the  judges  taking  upon  themselves,  in  any 
case,  the  power  to  decide  upon  matters  of 
fact,  which  have  been  settled  by  a  jury. 
The  only  proper  mode  of  re-examining  such 
questions,  is  by  submitting  them  to  another 
jury,  by  means  of  a  new  trial.  The  common 
laic,  referred  to  in  this,  and  other  parts  of 
the  Constitution,  is  the  common  law  of  Eng- 
land, whence,  in  a  great  measure,  the  princi- 
ples of  American  jurisprudence  are  derived. 

The  eighth  Article  declares,   "  excessive  Bail— fines 

bail    shall   not    be    required,    nor    excessive  ~*r"^^  F^' 
„  .  J  11  1  nishraeuts. 

lines  imposed  ;  nor  cruel  and  unusual  pu- 
nishments inflicted.''  What  shall  be  deemed 
*'  excessive  bail,"  or  "excessive  fines,"  must, 
of  course,  be  left  to  the  discretion  of  those 
whose  duty  it  is  to  decide  upon  such  ques- 
tions, as  it  depends  upon  the  particular  cir- 
cumstances of  each  case  ;  since  the  bail  or 
the  fine  which  would  be  excessive  in  one 
case,  would  be  extremely  moderate  in  an- 
other. All  that  could  be  done,  therefore, 
was  to  declare,  by  these  general  terms,  that 
bail  is  to  be  taken  and  fines  imposed  for  the 


154  THE  AMENDMENTS. 

Bail— fines  purposes  of  justice,  not  as  means  of  oppres- 
^shmenS!'^^^"-  The  amount  which  will  effect  this 
object,  must  be  determined  by  the  proper 
judge,  or  court,  in  each  particular  case.  The 
prohibition  of  cruel  and  unusual  punish- 
ments, marks  the  improved  spirit  of  the  age, 
which  would  not  tolerate  the  use  of  the  rack 
or  the  stake,  or  any  of  those  horrid  modes 
of  torture,  devised  by  human  ingenuity  for 
the  gratification  of  fiendish  passion. 

Reserved  The  ninth  and  tenth  Articles  show  the 
rights.  jealousy  with  which  the  people  regarded 
the  new  government,  and  the  care  with 
which  they  guarded  against  any  unauthorized 
extension  of  its  power.  The  ninth  is,  "  the 
enumeration,  in  the  Constitution,  of  certain 
rights,  shall  not  be  construed  to  deny  or 
disparage  others,  retained  by  the  people." 
It  is  not  to  be  supposed,  that  the  people  have 
retained  only  those  rights  which  are  ex- 
pressly reserved  to  them  in  the  Constitution, 
but  all,  which  they  have  not,  by  that  instru- 
ment, granted  to  the  government.  The 
tenth  is  a  repetition  of  the  same  sentiment  in 
a  different  form,  with  the  additional  reserva- 
tion of  the  rights  of  the  separate  States. 
"  The  powers  not  delegated  to  the  United 
States,  by  the  Constitution,  nor  prohibited 
by  it,  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people."  These  are 
important  articles,  and  express  the  sense  of  the 
people,  on  points  of  the  highest  consequence. 

Authority        In  the  first  place,  they  declare  the  limited 

ofgovern-   authority  of  the  national   siovernment,   and 
ment  hmit-  *'  r        i       i  •  ^        •     ^ 

ed.  leave  no  pretence  tor  the  doctrine  that  it  has 

a  right  to  do  whatever  it  may  think  condu- 
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cive  to  the  general  welfare,  whether  author- Authority 
ized  by  the  Constitution,  or  not.     The  "  su-^Jj^^]^^^ 
preme  sovereignty,"  in  the  sense  in  which  ed. 
that  phrase  is  used  by  jurists,  resides  in  the 
people  of  the  United  States,  not  in  the  go- 
vernment ;  and,  to  them,  recourse  must  be 
had,  in  the  last  resort,  when  the  limited  au- 
thority of  government  fails.     But  it  is  to  be 
borne  in  mind,  at  the  same  time,  that  the 
people  of  the  United  States  intended  to  in- 
vest  the   general   government  with   all   the- 
powers  necessary  for  managing  the  affairs  of 
a  great  nation ;  and  this  ultimate  resort  is 
only  to  be  recurred  to,  for  the  purpose  of 
enlarging,  or  altering  the  powers  of  govern- 
ment, when  necessary  ;  the  people  do  not,  in 
any  other  way,  interfere  with  its  operations. 

But,  though  the  government  is  limited  by  But  not  to 
the  Constitution,  it  is  not  confined  to  those  ^^ly  ^^' 
powers,  expressly  granted  by  the  words  of  granted, 
that    instrument.       As    was    observed    in    a 
former  part  of  this  treatise,  the  Constitution 
necessarily  uses  general  language,  and  men- 
tions the  great  objects  to  be  effected,  without 
descending  into  the  details  of  the  means  by 
which  this  is  to  be  done.    Almost  every  ex- 
press grant  of  power  includes  others  which 
are  incident  to  it,  and  necessary  for  its  pro- 
per exercise.     That  such  is  the  meaning  of 
the  Constitution,  is  further  obvious,  from  the 
omission  of  the  word  "  expressly,'^  in   the 
tenth  article.* 

By  the  first  article  of  the  former  confede- 
ration, the  States  reserved  every  power  "  not 
expressly  delegated  to  the  United  States  in 

*M'Culloch  V.  The  State  of  Maryland,  4  Wheat.  407. 
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But  not  to  Congress  assembled."  The  people  had  felt 
^ressl'^^^^'  ^^^  evils  arising  from  this  restriction,  in  the 
granted.  ,  weakness  of  Congress,  and  its  inability  to 
execute  the  powers  undoubtedly  confided  to 
it;  and,  therefore,  omitted  the  word  "ex- 
pressly," in  this  article,  which  was  intro- 
duced for  the  avowed  purpose  of  prescribing 
bounds  to  the  authority  of  the  new  govern- 
ment. 

State  go-  Another  observation  suggested  by  these 
do nmpos^-  two  articles,  is  that  the  State  governments 
sess  all  are  not  the  depositories  of  all  powers  not 
eerved! '^^'  delegated  to  the  Union.  Certain  rights  are 
"  retained  by  the  people^^  and  the  powers 
not  delegated  are  "  reserved  to  the  States 
respectively,  or  to  the  people.^^  The  State 
governments,  as  w^ell  as  that  of  the  Union, 
are  created  by  the  people,  for  certain  spe- 
cific purposes;  they  are  limited  by  their 
respective  Constitutions,  and  cannot  right- 
fully exercise  any  power  not  granted  to  them. 
Whenever,  therefore,  they  go  beyond  the 
limits  of  their  authority,  to  interfere  with 
the  general  government,  it  is  as  much  a  vio- 
lation of  the  will  of  their  constituents,  as  if 
the  federal  gjovernment  should  usurp  powers 
not  granted  to  it.  The  people  of  the  United 
States,  acting  as  one  nation,  have  formed  the 
one  ;  and  the  same  people,  acting  in  their 
respective  States,  have  erected  the  others  ; 
and,  given  to  each,  powers  for  the  attainment 
of  the  objects  for  which  each  was  designed. 
These  objects  are,  in  a  great  degree,  distinct, 
and  require  distinct  spheres  of  operation  ;  but 
where  they  come  in  contact,  the  general  good 
requires,  and  the  people  have  declared,  that 
the  general  government  must  prevail.     Ex- 


THE  AMENDMENTS.  I57 

cept  in  the  cases  authorized  by  the  Constitu- 
tion, neither  has  a  right  to  interfere  with  the 
other. 

A  few  years  after  the  adoption  of  the  Con-  Restriction 
stitution,  the  States  became  dissatisfied  with  ^P^n  the 
that  part  of  it,  which  subjected  them  to  be  ^"  ^^'^'^' 
sued  by  individuals,  in  the  federal  courts  ; 
and  the  third  Congress,  during  its  second 
session,  proposed  an  amendment,  declarinoj 
that  the  judicial  power  of  the  Union  shall 
not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States,  by  citizens 
of  another  State,  or  by  citizens  or  subjects 
of  any  foreign  State.  This  was  ratified  by 
the  requisite  number  of  States,  and  so  be- 
came a  part  of  the  Constitution.  This  limi- 
tation was  noticed  while  treating  of  the  ex- 
tent of  the  judiciary  power,  and  it  is  unne- 
cessary here  to  say  more,  than  that  this  limi- 
tation applies  only  to  suits  brought  against  a 
State  by  individuals  ;  a  State  may  still  be 
sued  in  the  federal  courts,  by  another  State, 
or  by  a  foreign  nation. 

The  last  amendment  was  added  in  the  year  Voting  for 
1803,  in  consequence,  as  already  mentioned,  f^^^vSe' 
of  the  state  of  the  votes  for  Mr.  Jefferson  and  President. 
Colonel  Burr.     The  same  thing  was  likely 
to  happen  frequently,  since,  in  the  division 
of  parties,  two  candidates  would  be  selected 
on  each  side,  and  all  the  votes  of  each  party 
would  probably  be  given  to  the  same  indi- 
viduals.     This  amendment  was,  therefore, 
adopted,  changing  the  mode  of  electing  the 
President  and  Vice  President,  principally,  by 
making  it  necessary  for  the  electors  to  de- 
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Voting  for  signate,  in  their  ballots,  which  of  the  candi- 
an?Vic?  ^^sites  they  intended  for  President,  and  which 
Tresident.  for  Vice  President.  The  object  contemplat- 
ed by  the  original  plan,  was  to  secure  the 
two  most  distinguished  citizens,  for  the  two 
highest  offices  of  the  government ;  but  the 
amendment  appears  to  be  judicious,  inasmuch 
as  it  removes  all  doubt,  as  to  the  intention 
of  the  electors,  and  prevents  difficulties  which 
might  otherwise  occur. 


(     159     ) 
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In  regarding  the  Constitution,  a  brief  ex- 
position of  which  has  been  attempted  in  the 
preceding  pages,  the  first  observation  which 
occurs,  is,  that  it  is  the  deliberate  expression 
of  the  will  of  the  whole  people  of  the  United 
States,  as  to  the  mode  of  their  government  ; 
and,  therefore,  that  all  powers  granted  by  it, 
and  exercised  under  it,  have  the  authority 
and  support  of  the  will  of  the  people.  This 
extends  to  every  act  that  is  constitutionally 
done  by  the  government,  or  any  department 
of  it  ;  which  is  to  be  considered  as  the  act  of 
the  people,  since  it  is  done,  under  the  autho- 
rity given  by  them. 

In  ascertaining  the  limits  of  this  authority, 
and  the  particulars  to  which  it  is  to  extend, 
the  terms  of  the  Constitution  are  to  be  libe- 
rally and  fairly  interpreted,  and  such  a  con- 
struction put  upon  them,  as  would  be  given 
by  any  candid  and  unprejudiced  mind  ;  not 
confined  to  their  strict  literal  meaning,  nor 
yet  enlarged  beyond  their  true  import.  It 
is  a  necessary  consequence  of  the  imperfec- 
tion of  language,  that  scarcely  any  instru- 
ment, of  any  length,  can  be  framed,  which 
will  not  admit  of  some  variety  of  construc- 
tion ;  and  this  is  particularly  the  case  with 
the  Constitution,  which  necessarily  deals  in 
general  expressions,  and  grants  general  pow- 
ers, that  include,  and  absolutely  require,  the 
exercise  of  others,  not  specified.  In  short, 
we   must   always   recollect,  when   constru- 
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ing  it,  that  we  are  examining  a   Constitu- 
tion *- 

The  convention  of  1787  presented  this 
plan  to  the  people  of  the  United  States,  as 
"  the  result  of  a  spirit  of  amity  and  mutual 
concession ;"  and,  as  such,  it  was  accepted 
and  ratified  by  them.  It  is  acknowledged  to 
be  an  experiment,  but  it  is  an  experiment 
made  under  the  most  favourable  circum- 
stances. Prepared  by  men,  distinguished  for 
their  talents,  integrity,  and  patriotism,  col- 
lected from  every  part  of  the  country,  and 
well  acquainted  with  the  wants  and  wishes 
of  the  people;  digested  in  a  calm  discussion 
of  several  months,  in  secret  session,  and, 
therefore,  without  the  influence  of  popular 
excitement  ;  afterwards  submitted  to  the 
deliberate  examination  of  the  whole  commu- 
nity, and  scrutinized  with  all  the  jealousy 
of  party  feeling,  and  individual  opposition  ; 
and  finally  adopted  by  the  people,  acting  in 
thirteen  separate  and  distinct  conventions  ; 
it  is  probably  as  perfect,  and  as  little  liable 
to  objection, as  any  human  production  can  be. 
If  it  fail,  there  is  little  prospect  of  success  for 
any  other.  It  contains  within  itself  a  pro- 
vision for  amendment,  by  which  to  remedy 
any  defects  in  its  original  structure,  or  such 
as  may  occur  in  process  of  time.  But  this 
power  should  be  used  with  great  caution  ; 
and  always  with  the  conviction,  that  stability 
is  an  important  requisite  of  good  govern- 
ment ;  and  that  frequent  changes  are  de- 
structive of  its  utility.  Lord  Bacon  says, 
"  it  is  good  not  to  try  experiments  in  States, 
except  the  necessity  be  urgent,  or  the  utility 

*  4  Wheat.  407- 
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evident  ;  and  well  to  beware  that  it  be  the 
reformation  that  draweth  the  change,  and 
not  the  desire  of  change  that  pretendeth  the 
reformation." 

Another  important  observation  is,  that  the 
Constitution  is  not  a  compact  of  the  States, 
but  a  frame  of  government,  made  by  the 
people  of  the  United  States.  The  States, 
as  such,  are  no  parties  to  it  ;  they  were  ex- 
pressly, and  intentionally  excluded.  Their 
continued  existence  is,  indeed,  contem- 
plated ;  and  their  action  is,  in  some  cases, 
essential  to  the  proper  and  complete  opera- 
tion of  the  general  government.  But  in  such 
cases,  the  people  have  made  it  their  duty  to 
act,  and  have  not  given  them  any  control 
over  the  federal  government.  Nor  are  the 
States  in  any  danger  from  this  construction. 
The  general  government  is  not  calculated 
for,  nor  can  it  desire,  the  destruction  of  the 
State  governments  ;  and  if  it  did,  the  mutual 
jealousy  of  the  people  of  the  different  States, 
and  their  attachment  to  their  local  institu- 
tions, would  be  amply  sufficient  to  preserve 
them  from  consolidation.  Those  who  speak 
of  the  general  government,  as  a  foreign 
power,  aiming  at  the  destruction  of  the 
several  States,  and  actuated  principally  by 
motives  of  ambition,  seem  to  forget  that  it 
was  formed  by  the  people,  for  their  own 
benefit ;  and  is  administered  by  men  of  their 
own  choice,  taken  from  among  themselves, 
possessing  the  same  local  attachments,  and 
equally  interested  to  promote  the  general 
welfare. 

The  great  defect  of  the  former  confedera- 
tion, was  its  want  of  energy,  arising  from 
the  fact,  that  it  legislated  for  sovereign  States, 
o2 
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who  might  ohey  its  laws  if  they  thought 
proper  ;  hut  there  was  no  means  of  enforcing 
ohedience,  except  by  a  resort  to  arms.  And 
such  must  ever  be  the  case,  unless  the  laws 
operate  directly  upon  individuals,  who  may 
be  coerced  by  the  ordinary  civil  magistrate, 
To  effect  this,  it  was  necessary  for  the  States 
to  be  so  closely  united  as  to  form,  in  some 
respects,  but  one  nation.  Accordingly,  "  to 
form  a  more  perfect  union,"  is  the  first  de- 
clared object  of  the  present  Constitution  ; 
and  for  this  purpose,  a  portion  of  their  sove- 
reignty was  taken  from  the  States  by  the 
people,  and  given  to  the  general  government. 
So  far,  they  are  consolidated  ;  but  in  all 
other  respects  they  retain  their  original 
powers.  Any  attempt  of  the  States  to  ex- 
ercise powers  taken  from  them,  and  vested 
in  the  Union,  is  a  violation  of  the  principles 
of  the  Constitution. 

There  is  no  provision  in  the  Constitution 
for  the  dissolution  of  the  Union,  or  the  with- 
drawal of  any  one  of  the  States  from  the 
confederacy.  Such  an  event  was,  evidently, 
not  contemplated,  and  cannot  take  place 
conslitutionally.  If  it  be  asked  whether  the 
States  are  bound  to  continue  united,  without 
any  right  to  resist  the  authority  of  the 
Union,  or  secede  from  it,  in  case  of  oppres- 
sion ?  the  reply  must  be,  that  they  are  ;  un- 
less the  oppression  be  of  such  a  character  as 
will  justify  open  and  forcible  opposition  ; 
or,  in  other  words,  a  revolution.  The  right 
of  the  people,  to  overturn  an  oppressive  go- 
vernment, or  refuse  submission  to  it,  lies  at 
the  foundation  of  our  political  existence  ; 
and  can  never  be  taken  away  by  any  form 
of  government.     But  any  thing  short  of  this, 
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will  not  justify  resistance  to  constitutional 
authority. 

Were  the  Constitution  merely  a  compact 
between  the  States,  no  one  of  the  parties 
would  have  a  right  to  withdraw  from  it. 
The  interests  of  all  are  involved  ;  common 
engagements  are  formed,  and  common  rights 
are  acquired  ;  which  might  be  essentially 
injured,  if  one,  or  some  of  the  parties,  might 
revoke  their  consent  to  the  compact.  This 
doctrine  is  so  familiar  in  the  ordinary  con- 
cerns of  individuals,  that  it  does  not  admit 
of  a  doubt  w^hether  a  man  who  has  entered 
into  a  contract  with  others,  is  bound  by  the 
terms  of  it,  though,  from  any  cause,  he  may- 
become  dissatisfied  with  his  bargain.  The 
principle  is  the  same  with  the  larger  bodies, 
whether  Corporations  or  States ;  and  that  it 
has  been  made  a  question,  is  to  be  attributed 
to  the  power  and  dignity  of  the  parties,  not 
to  the  doubtfulness  of  the  subject.  In  trea- 
ties, w^hich  are  compacts  between  States,  no 
one  doubts  the  obligation  of  the  parties,  un- 
less in  cases  which  justify  war. 

But,  as  has  been  said,  the  Constitution  is 
not  a  mere  compact,  but  a  government,  over 
which  the  States  have  no  rightful  control. 
It  is  formed  by  all  the  people,  its  powers  are 
delegated  by  all,  it  acts  for  all,  and  all  are 
subject  to  its  authority,  w^ithin  its  allotted 
sphere.  In  this,  there  is  no  hardship,  no  de- 
gradation. For  the  States  to  resist  it,  is  to 
set  themselves  in  opposition  to  the  people. 
As  the  national  government  was  formed  by 
the  people,  so  it  is  under  their  control,  and 
depends  upon  them  for  its  existence.  If  they 
find   it  incompetent  or  oppressive,  they  ma''' 
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amend  or  destroy  it  ;  but  so  long  as  they 
continue  it  in  existence,  its  authority  should 
be  recognised  and  obeyed. 

Every  attentive  observer,  who  is  unpre- 
judiced by  attachment  to  some  other  form 
of  government,  must  be  struck  with  the  ex- 
cellence of  our  Constitution,  and  its  peculiar 
adaptation  to  the  circumstances  of  our  coun- 
try. Extending  over  an  immense  territory, 
and  comprising  a  numerous  population,  hav- 
ing a  common  language,  and  manners,  and, 
in  all  important  particulars,  a  common  in- 
terest, yet  separated  into  rival  States,  of  un- 
equal magnitude  and  power  ;  no  single  go- 
vernment, without  despotic  power,  would  be 
sufficient  for  the  whole.  If,  on  the  other 
hand,  the  States  w^ere  completely  sovereign 
and  independent,  each  possessing  all  the 
powers  of  government,  and  united  only  by 
a  league  ;  the  uniform  experience  of  the 
world  proves,  that  they  would  have  been 
liable  to  constant  dissensions,  which  would 
almost  inevitably  lead  to  civil  wars,  imbit- 
tered  by  the  very  similarity  of  manners,  and 
feelings  of  friendship  which  had  formerly 
united  them.  The  present  system  is  a  happy 
medium  between  the  two  extremes.  The 
management  of  foreign  relations,  and  of  all 
matters  of  general  interest,  is  committed  to 
the  national  government  ;  while  the  regula- 
tion of  all  local  and  domestic  affairs,  is  re- 
served to  the  respective  States.  By  this 
means,  the  system  may  be  expanded  to  an 
indefinite  extent;  the  nation  may  be  in- 
creased, and  strengthened  by  the  addition 
of  new  States,  and  the  protection  of  govern- 
ment be  extended  over  the  whole  ;  and  the 
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interests  of  each  portion  be  as  carefully  re- 
garded, and  preserved,  as  if  it  were  the  only 
object  of  attention. 

But  this  trCfly  grand  result  depends  upon 
our  union  ;  and  as  we  value  our  liberty  and 
independence,  we  should  cherish  the  Union, 
recollecting,  that  upon  its  preservation,  de- 
pends the  dignity,  safety,  and  happiness  of 
our  country.  This  Union,  in  the  language 
of  Washington's  farewell  address,  which 
ought  to  be  engraved  on  the  heart  of  every 
citizen,  ^'  is  a  main  pillar  in  the  edifice  of 
our  real  independence;  the  support  of  our 
tranquillity  at  home  ;  our  peace  abroad  ;  of 
our  safety  ;  of  our  prosperity ;  of  that  very 
liberty,  which  we  so  highly  prize.  It  is  of 
infinite  moment  that  we  should  properly  es- 
timate the  immense  value  of  our  national 
union  to  our  collective  and  individual  happi- 
ness ;  that  we  should  cherish  a  cordial,  ha- 
bitual, and  immoveable  attachment  to  it ; 
accustoming  ourselves  to  think  and  speak  of 
it,  as  of  the  palladium  of  our  political  safety 
and  prosperity  ;  watching  for  its  preservation 
with  jealous  anxiety,  discountenancing  what- 
ever may  suggest  even  a  suspicion  that  it 
can,  in  any  event,  be  abandoned  ;  and  in- 
dignantly frowning  upon  the  first  dawning 
of  every  attempt  to  alienate  any  portion  of 
our  country  from  the  rest,  or  to  enfeeble  the 
sacred  ties  which  now  link  together  the  va- 
rious parts." 
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DECLARATION   OF   INDEPENDENCE. 


In  ConroREss,  July  4,  1776. 

THE  UNANIMOUS  DECLARATION  OF  THE  THIRTEEN  UNITED 
STATES  OF  AMERICA. 

Whex,  in  the  course  of  human  events,  it  becomes  necessary  for  one 
people  to  dissolve  the  political  bands  which  have  connected  them  with 
another,  and  to  assume,  among  the  powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  laws  of  nature  and  nature's  God  en- 
title them,  a  decent  respect  to  the  opinions  of  mankind  requires,  that 
they  should  declare  the  causes  which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident : — that  all  men  are  created 
equal ;  that  they  are  endowed  by  their  Creator  with  certain  Unalien- 
able rights ;  that  among  these  are  life,  liberty,  and  the  pursuit  of  hap- 
piness. That  to  secure  these  rights,  governments  are  instituted 
among  men,  deriving  their  just  powers  from  the  consent  of  the  go- 
verned ;  that  whenever  any  form  of  government  becomes  destructive 
of  these  ends,  it  is  the  right  of  the  people  to  alter  or  to  abolish  it,  and 
to  institute  a  new  government,  laying  its  foundation  on  such  princi- 
ples, and  organizing  its  powers  in  such  form  as  to  them  shall  seem 
most  likely  to  effect  their  safety  and  happiness.  Prudence,  indeed, 
will  dictate,  that  governments  long  established  should  not  be  changed 
for  light  and  transient  causes;  and  accordingly  all  experience  hath 
shown,  that  mankind  are  more  disposed  to  suffer,  while  evils  are  suf- 
ferable,  than  to  right  themselves,  by  abolishing  the  forms  to  which 
they  are  accustomed.  But  when  a  long  train  of  abuses  and  usurpa- 
tions, pursuing  invariably  the  same  object,  evinces  a  design  to  reduce 
them  under  absolute  despotism,  it  is  their  right,  it  is  their  duty,  to 
throw  off  such  government,  and  to  provide  new  guards  for  their  fu- 
ture security.  Such  has  been  the  patient  sufferance  of  these  colonies, 
and  such  is  now  the  necessity  which  constrains  them  to  alter  their 
former  systems  of  government.  The  history  of  the  present  king  of 
Great  Britain  is  a  history  of  repeated  injuries  and  usurpations,  all 
having  in   direct   object  the  establishment  of  an  absolute  tyranny 
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over  these  States.  To  prove  this,  let  facts  be  submitted  to  a  candid 
world. 

He  has  refused  his  assent  to  laws  the  most  wholesome  and  neces- 
sary for  the  public  good. 

He  has  forbidden  his  governors  to  pass  laws  of  immediate  and 
pressing  importance,  unless  suspended  in  their  operation,  till  his  assent 
should  be  obtained  ;  and  when  so  suspended,  he  has  utterly  neglected 
to  attend  to  them.  He  has  refused  to  pass  other  laws  for  the  accom- 
modation of  large  districts  of  people,  unless  those  people  would  relin- 
quish the  right  of  representation  in  the  legislature — a  right  inestima- 
ble to  them,  and  formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
fortable, and  distant  from  the  repository  of  their  public  records,  for 
the  sole  purpose  of  fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  Representative  Houses  repeatedly,  for  opposing, 
with  manly  firmness,  his  invasions  on  the  rights  of  the  people. 

He  has  refused,  for  a  long  time  after  such  dissolutions,  to  cause 
others  to  be  elected  ;  whereby  the  legislative  powers,  incapable  of  an- 
nihilation, have  returned  to  the  people  at  large  for  their  exercise,  the 
State  remaining,  in  the  mean  time,  exposed  to  all  the  dangers  of  inva- 
sion from  without,  and  convulsions  within. 

He  has  endeavoured  to  prevent  the  population  of  these  States ;  for  that 
purpose  obstructing  the  laws  of  naturalization  of  ^foreigners  ;  refusing 
to  pass  others  to  encourage  their  migration  hither,  and  raising  the 
conditions  of  new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice,  by  refusing  his  as- 
sent to  laws  for  establishing  judiciary  powers. 

He  has  made  judges  dependent  on  his  will  alone,  for  the  tenure  of 
their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent  hither  swarms 
of  officers,  to  harass  our  people,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  standing  armies,  without 
the  consent  of  our  legislatures. 

He  has  affected  to  render  the  military,  independent  of,  and  superior 
to,  the  civil  power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  Constitution,  and  unacknowledged  by  our  laws ;  giving  his  as- 
sent to  their  acts  of  pretended  legislation  : 

For  quartering  large  bodies  of  armed  troops  among  us : 

For  protecting  them,  by  a  mock  trial,  from  punishment  for  any 
murders  which  they  should  commit  on  the  inhabitants  of  these  States : 

For  cutting  off  our  trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  consent: 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by  jury  : 

For  transporting  us  beyond  seas  to  be  tried  for  pretended  offences : 

For  abolishing  the  free  system  of  English  laws  in  a  neighbouring 
province,  establishing  therein  an  arbitrary  government,  and  enlarging 
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its  boundaries,  so  as  to  render  it  at  once  an  example  and  lit  instrument 
for  introducing  the  same  absolute  rule  into  these  colonies. 

For  taking  away  our  charters,  abolishing  our  most  valuable  laws, 
and  altering,  fundamentally,  the  forms  of  our  governments  : 

For  suspending  our  own  legislatures,  and  declaring  themselves  in- 
vested with  power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  government  here,  by  declaring  us  out  of  his  pro- 
tection, and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt  our  towns,  and 
destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries 
to  complete  the  works  of  death,  desolation,  and  tyranny,  already  begun 
with  circumstances  of  cruelty  and  perfidy,  scarcely  paralleled  in  the 
most  barbarous  ages,  and  totally  unworthy  the  head  of  a  civilized 
nation. 

He  has  constrained  our  fellow-citizens,  taken  captive  on  the  high 
seas,  to  bear  arms  against  their  country,  to  become  the  executioners 
of  their  friends  and  brethren,  or  to  fall  themselves  by  their  hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has  endea- 
voured to  bring  on  the  inhabitants  of  our  frontiers  the  merciless  Indian 
savages,  whose  known  rule  of  warfare  is  an  undistinguished  destruc- 
tion of  all  ages,  sexes,  and  conditions. 

In  every  stage  of  these  oppressions  we  have  petitioned  for  redress 
in  the  most  humble  terms  :  our  repeated  petitions  have  been  answered 
only  by  repeated  injury.  A  prince,  whose  character  is  thus  marked 
by  every  act  which  may  define  a  tyrant,  is  unfit  to  be  the  ruler  of  a 
free  people. 

Nor  have  we  been  wanting  in  attentions  to  our  British  brethren. 
We  have  warned  them,  from  time  to  time,  of  attempts  by  their  legisla- 
ture to  extend  an  unwarrantable  jurisdiction  over  us.  We  have  re- 
minded them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and  magnanimity, 
and  we  have  conjured  them  by  the  ties  of  our  common  kindred  to 
disavow  these  usurpations,  which  would  inevitably  interrupt  our  con- 
nexions and  correspondence.  They  too  have  been  deaf  to  the  voice 
of  justice  and  of  consanguinity.  We  must,  therefore,  acquiesce  in  the 
necessity  which  denounces  our  separation,  and  hold  them,  as  we  hold 
the  rest  of  mankind — enemies  in  war,  in  peace  friends. 

We,  therefore,  the  representatives  of  the  United  States  of  America, 
in  General  Congress  assembled,  appealing  to  the  Supreme  Judge  of  the 
world,  for  the  rectitude  of  our  intentions,  do,  in  the  name  and  by  the 
authority  of  the  good  people  of  these  colonies,  solemnly  publish  and 
declare,  that  these  United  Colonies  are,  and  of  right  ought  to  be,  free 
and  independent  States ;  that  they  are  absolved  from  all  allegiance  to 
the  British  crown,  and  that  all  poUtical  connexion  between  them  and 
the  State  of  Great  Britain  is,  and  ought  to  be,  totally  dissolved ;  and 
that,  as  free  and  independent  States,  they  have  full  gower  to  levy  war, 
conclude  peace,  contract  alliances,  establish  commerce,  and  to  do  all 
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other  acts  and  things  which  independent  States  may  of  right  do. 
And  for  the  support  of  this  declaration,  with  a  firm  reliance  on  the 
protection  of  Divine  Providence,  we  mutually  pledge  to  each  other 
our  lives,  our  fortunes,  and  our  sacred  honour. 

JOHN  HANCOCK. 


NEW  HAMPSHIRE. 

Josiah  Bartlett. 
William  Whipple, 
Matthew  Thornton. 


James  Smith, 
George  Taylor, 
James  Wilson, 
George  Ross. 


MASSACHUSETTS   BAT. 

Samuel  Adams, 
John  Adams, 
Robert  Treat  Paine, 
Elbridge  Gerry. 

RHODE    ISLAND,  &C. 

Stephen  Hopkins, 
WflUam  Ellery. 

CONNECTICUT. 

Roger  Sherman, 
Samuel  Huntingdon, 
William  Williams, 
Oliver  Wolcotl. 

NEW  YORK. 

William  Floyd, 
Philip  Livingston, 
Francis  Lewis, 
Lewis  Morris. 

NEW  JERSEY. 

Richard  Stockton, 
John  Witherspoon, 
Francis  Hopkinson, 
John  Hart, 
Abraham  Clark. 

PENNSYLVANIA. 

Robert  Moms, 
Benjamin  Rush, 
Benjamin  Franklin, 
John  Morton, 
George  Clymer, 


DELAWARE. 

Caesar  Rodney, 
George  Read, 
Thomas  M'Kean. 

MARYLAND. 

Samuel  Chase, 
William  Paca, 
Thomas  Stone, 
C.  Carroll,  of  Carrollton. 

VIRGINIA. 

George  Wythe, 
Richard  Henry  Lee, 
Thomas  Jefferson, 
Benjamin  Harrison, 
Thomas  Nelson,  Jr., 
Francis  Lightfoot  Lee, 
Carter  Braxton. 

NORTH  CAROLINA. 

William  Hooper 
Joseph  Hewes, 
John  Penn. 

SOUTH  CAROLINA, 

Edward  Rutledge, 
Thomas  Heyward,  Jr., 
Thomas  Lynch,  Jr., 
Arthur  Middleton. 

GEORGIA. 

Burton  Gwinnet, 
Lyman  Hall, 
George  Walton. 


ARTICLES   OF   CONFEDERATION. 


In  Congress,  July  8,  1788. 
ARTICLES  OF  CONFEDERATION  AND  PERPETUAL  UNION 

between  the  States  ofJ\'*ew  Hampshire,  JVTassachusetts  Bay,  Rhode 
Island  and  Providence  Plantations,  Connecticut,  j\^eiv  York, 
JVexv  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
JVorth  Carolina,  South  Carolina,  and  Georgia. 

Article  1.  The  style  of  this  confederacy  shall  be,  *'  The  United 
States  of  America^'' 

Art.  2.  Each  State  retains  its  sovereignty,  freedom,  and  independ- 
ence, and  every  power,  jurisdiction,  and  right,  which  is  not  by  this 
confederation,  expressly  delegated  to  the  United  States,  in  Congress 
assembled. 

Art.  3.  The  said  States  hereby  severally  enter  into  a  firm  league 
of  friendship  with  each  other,  for  their  common  defence,  the  security 
of  their  liberties,  and  their  mutual  and  general  welfare,  binding  them- 
selves to  assist  each  other  against  all  force  offered  to,  or  attacks  made 
upon  them,  or  any  of  them,  on  account  of  reUgion,  sovereignty^  trade, 
or  any  other  pretence  whatever. 

Art.  4.  §  1.  The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  States  in  this  Union, 
the  free  inhabitants  of  each  of  these  States,  paupers,  vagabonds,  and 
fugitives  from  justice  excepted,  shall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  in  the  several  States ;  and  the  people  of 
each  State  shall  have  free  ingress  and  regress  to  and  from  any  other 
State,  and  shall  enjoy  therein  all  the  privileges  of  trade  and  commerce, 
subject  to  the  same  duties,  impositions,  and  restrictions,  as  the  inha- 
bitants thereof  respectively ;  provided  that  such  restrictions  shall  riot 
extend  so  far  as  to  prevent  the  removal  of  property  imported  into  any 
State,  to  any  other  State,  of  which  the  owner  is  an  inhabitant ;  pro- 
vided also,  that  no  imposition,  duties,  or  restriction,  shall  be  laid  by 
any  State  on  the  property  of  the  United  States,  or  either  of  them. 

§  2.  If  any  person  guilty  of,  or  charged  with,  treason,  felony,  or 
other  high  misdemeanor  in  any  State,  shall  flee  from  justice,  and  be 
found  in  any  of  the  United  States,  he  shall,  upon  the  demand  of  the 
governor  or  executive  power  of  the  State  from  which  he  fled,  be  de- 
livered up,  and  removed  to  the  State  having  jurisdiction  of  his  offence. 

§  3    Full  faith  and  credit  shall  be  given,  in  each  of  these  States,  to 
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the  records,  acts,  and  judicial  proceedings  of  the  courts  and  magistrates 
of  every  other  State. 

Art.  6.  §  I.  For  the  more  convenient  management  of  the  general 
interests  of  the  United  States,  delegates  shall  be  annually  appointed 
in  such  a  manner  as  the  legislature  of  each  State  shall  direct,  to  meet 
in  Congress  on  the  first  Monday  in  November,  in  every  year,  with  a 
power  reserved  to  each  State  to  recall  its  delegates,  or  any  of  them,  at 
any  time  within  the  year,  and  to  send  others  in  their  stead,  for  the  re- 
mainder of  the  year. 

§  2.  No  State  shall  be  represented  in  Congress  by  less  than  two, 
nor  more  than  seven  members :  and  no  person  shall  be  capable  of 
being  a  delegate  for  more  than  three  years,  in  any  term  of  six 
years ;  nor  shall  any  person,  being  a  delegate,  be  capable  of  holding 
any  office  under  the  United  States,  for  which  he,  or  any  other  for  his 
benefit,  receives  any  salary,  fees,  or  emolument  of  any  kind. 

§  3.  Each  State  shall  maintain  its  own  delegates  in  a  meeting  of 
the  States,  and  while  they  act  as  members  of  the  committee  of  these 
States. 

§  4.  In  determining  questions  in  the  United  States  in  Congress 
assembled,  each  State  shall  have  one  vote, 

§  5.  Freedom  of  speech  and  debate  in  Congress  shall  not  be  im- 
peached or  questioned  in  any  court  or  place  out  of  Congress,  and  the 
members  of  Congress  shall  be  protected  in  their  persons,  from  arrests 
and  imprisonments  during  the  time  of  their  going  to  and  from,  and 
attendance  on.  Congress,  except  for  treason,  felony,  or  breach  of  the 
peace. 

Art.  6.  §  1.  No  State,  without  the  consent  of  the  United  States,  in 
Congress  assembled,  shall  send  any  embassy  to,  or  receive  any  em- 
bassy from,  or  enter  into  any  conference,  agreement,  aUiance,  or 
treaty,  with  any  king,  prince,  or  State ;  nor  shall  any  person  holding 
any  office  of  profit  or  trust  under  the  United  States,  or  any  of  them, 
accept  of  any  present,  emolument,  office,  or  title  of  any  kind  whatever, 
from  any  king,  prince,  or  foreign  State ;  nor  shall  the  United  States, 
in  Congress  assembled,  or  any  of  them,  grant  any  title  of  nobility. 

§  2.  No  two  or  more  States  shall  enter  into  any  treaty,  confedera- 
tion, or  alliance  whatever,  between  them,  without  the  consent  of  the 
United  States,  in  Congress  assembled,  specifying  accurately  the  pur- 
poses for  which  the  same  is  to  be  entered  into,  and  how  long  it  shall 
continue. 

§  3.  No  State  shall  lay  any  imposts  or  duties  which  may  interfere 
with  any  stipulations  in  treaties,  entered  into  by  the  United  States,  in 
Congress  assembled,  with  any  king,  prince,  or  State,  in  pursuance 
of  any  treaties  already  proposed  by  Congress  to  the  courts  of  France 
and  Spain. 

§  4.  No  vessels  of  war  shall  be  kept  up  in  time  of  peace,  by  any 
State,  except  such  number  only  as  shall  be  deemed  necessary  by  the 
United  States,  in  Congress  assembled,  for  the  defence  of  such  State, 
or  its  trade  :  nor  shall  any  body  of  forces  be  kept  up,  by  any  State,  in 
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time  of  peace,  except  such  number  only  as,  in  the  judgment  of  the 
United  States,  in  Congress  assembled,  shall  be  deemed  requisite  to 
garrison  the  forts  necessary  for  the  defence  of  such  State ;  but  every 
State  shall  always  keep  up  a  regular  and  well-disciplined  militia,  suf- 
ficiently armed  and  accoutred,  and  shall  provide  and  constantly  have 
ready  for  use,  in  public  stores,  a  due  number  of  field-pieces  and  tents, 
and  a  proper  quantity  of  arms,  ammunition,  and  camp  equipage. 

§  5.  ]\o  State  shall  engage  in  any  war  without  the  consent  of  the 
United  States,  in  Congress  assembled,  unless  such  State  be  actually 
invaded  by  enemies,  or  shall  have  received  certain  advice  of  a  resolu- 
tion being  formed  by  some  nation  of  Indians  to  invade  such  State,  and 
the  danger  is  so  imminent  as  not  to  admit  of  delay  till  the  United 
States,  in  Congress  assembled,  can  be  consulted  ;  nor  shall  any  State 
grant  commissions  to  any  ships  or  vessels  of  war,  nor  letters  of  marque 
or  reprisal,  except  it  be  after  a  declaration  of  war  by  the  United  States, 
in  Congress  assembled,  and  then  only  against  a  kingdom  or  State, 
and  the  subjects  thereof,  against  which  war  has  been  so  declared,  and 
under  such  regulations  as  shall  be  established  by  the  United  States,  in 
Congress  assembled,  unless  such  State  be  infested  by  pirates,  in  which 
case  vessels  of  war  may  be  fitted  out  for  that  occasion,  and  kept  so 
long  as  the  danger  shall  continue,  or  until  the  United  States,  in  Con- 
gress assembled,  shall  determine  otherwise. 

Art.  7.  When  land  forces  are  raised  by  any  State,  for  the  common 
defence,  all  officers  of,  or  under  the  rank  of  colonel,  shall  be  appointed 
by  the  legislature  of  each  State  respectively  by  whom  such  forces  shall 
be  raised,  or  in  such  manner  as  such  State  shall  direct,  and  all  vacan- 
cies shall  be  filled  up  by  the  State  which  first  made  the  appointment. 

Ak.  8.  All  charges  of  war,  and  all  other  expenses  that  shall  be  in- 
curred for  the  common  defence  or  general  welfare,  and  allowed  by 
the  Univcd  States,  in  Congress  assembled,  shall  be  defrayed  out  of  a 
common  treasury,  which  shall  be  supplied  by  the  several  States,  in 
proportion  to  the  value  of  all  land  within  each  State,  granted  to,  or 
surveyed  for,  any  person,  as  such  land  and  the  buildings  and  improve- 
ments thereon  shall  be  estimated,  according  to  such  mode  as  the 
United  States,  in  Congress  assembled,  shall,  from  time  to  time,  direct 
and  appoint.  The  taxes  for  paying  that  proportion  shall  be  laid  and 
levied  by  the  authority  and  direction  of  the  legislatures  of  the  several 
States,  within  the  time  agreed  upon  by  the  United  States,  in  Congress 
assembled. 

Art.  9.  §  1 .  The  United  States,  in  Congress  assembled,  shall  have 
the  sole  and  exclusive  right  and  power  of  determining  on  peace  and 
war,  except  in  the  cases  mentioned  in  the  sixth  Article,  of  sending 
and  receiving  ambassadors ;  entering  into  treaties  and  alliances,  pro- 
vided that  no  treaty  of  commerce  shall  be  made,  whereby  the  legislative 
power  of  the  respective  States  shall  be  restrained  from  imposing  such 
imposts  and  duties  on  foreigners,  as  their  own  people  are  subjected  to, 
or  from  prohibiting  the  exportation  or  importation  of  any  species  of 
goods  or  commodities  whatsoe*  "^r ;  of  establishing  rules  for  deciding 
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in  all  cases,  what  captures  on  land  or  water  shall  be  legal,  am'  in  vvha 
manner  prizes  taken  by  land  or  naval  forces  in  the  service  of  the 
United  States,  shall  be  divided  or  appropriated  ;  of  granting  letters  of 
marque  and  reprisal  in  times  of  peace ;  appointing  courts  for  the  trial 
of  piracies  and  felonies  committed  on  the  high  seas;  and  establishing 
courts  for  receiving  and  determining  finally  appeals  in  all  cases  of 
captures ;  provided  that  no  member  of  Congress  shall  be  appointed  a 
judge  of  any  of  the  said  courts. 

§  2.  The  United  States,  in  Congress  assembled,  shall  also  be  the 
last  resort  on  appeal,  in  all  disputes  and  difterences  now  subsisting,  or 
that  hereafter  may  arise  between  two  or  more  States  concerning  boun- 
dary, jurisdiction,  or  any  other  cause  whatever ;  which  authority  shall 
always  be  exercised  in  the  manner  following  :  Whenever  the  legislative 
or  executive  authority,  or  lawful  agent  of  any  State  in  controversy 
with  another,  shall  present  a  petition  to  Congress,  stating  the  matter 
in  question,  and  praying  for  a  hearing,  notice  thereof  shall  be  given 
by  order  of  Congress,  to  the  legislative  or  executive  authority  of  the 
other  State  in  controversy,  and  a  day  assigned  for  the  appearance  of 
the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to  ap- 
point, by  joint  consent,  commissioners  or  judges  to  constitute  a  court 
for  hearing  and  determining  the  matter  in  question ;  but  if  they  can- 
not agree.  Congress  shall  name  three  persons  out  of  each  of  the  United 
States,  and  from  the  list  of  such  persons  each  party  shall  alternately 
strike  out  one,  the  petitioners  beginning,  until  the  number  shall  be 
reduced  to  thirteen  ;  and  from  that  number  not  less  than  seven,  nor 
more  than  nine  names,  as  Congress  shall  direct,  shall,  in  the  presence 
of  Congress,  be  drawn  out  by  lot ;  and  the  persons  whose  names  shall 
be  so  drawn,  or  any  five  of  them,  shall  be  commissioners  or  judges,  to 
hear  and  finally  determine  the  controversy,  so  always  as  a  major  part 
of  the  judges,  who  shall  hear  the  cause,  shall  agree  in  the  determina- 
tion ;  and  if  either  party  shall  neglect  to  attend  at  the  day  appointed, 
without  showing  reasons  which  Congress  shall  judge  sufficient,  oi 
being  present,  shall  refuse  to  strike,  the  Congress  shall  proceed  to  no- 
minate three  persons  out  of  each  State,  and  the  secretary  of  Congress 
shall  strike  in  behalf  of  such  party  absent  or  refusing  ;  and  the  judg- 
ment and  sentence  of  the  court,  to  be  appointed  in  the  manner  before 
prescribed,  shall  be  final  and  conclusive ;  and  if  any  of  the  parties 
shall  refuse  to  submit  to  the  authority  of  such  court,  or  to  appear  or 
defend  their  claim  or  cause,  the  court  shall  nevertheless  proceed  to 
pronounce  sentence,  or  judgment,  which  shall  in  like  manner  be  final 
and  decisive ;  the  judgment  or  sentence  and  other  proceedings  being 
in  p'  '.icr  case  transmitted  to  Congress,  and  lodged  among  the  acts  of 
(  ngress,  for  the  security  of  the  parties  concerned ;  provided,  that 
every  commissioner,  before  he  sits  in  judgm.ent,  shall  take  an  oath,  to 
be  administered  by  one  of  the  judges  of  the  supreme  or  superior  court 
of  the  State  where  the  cause  shall  be  tried,  "  well  and  truly  to  hear 
and  determine  the  matter  in  question,  according  to  the  best  of  his 
judgment,  without  favour,  affection,  or  hope  of  reward."     Provided 
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also,  that  no  State  shall  be  deprived  of  territory  for  the  benefit  of  the 
United  States. 

§  3.  All  controversies  concerning  the  private  right  of  soil  claimed 
under  diflercnt  grants  of  two  or  more  States,  whose  jurisdiction,  as 
they  may  respect  such  lands,  and  the  States  which  passed  such  grants 
are  adjusted,  the  said  grants  or  either  of  them  being  at  the  same  time 
claimed  to  have  originated  antecedent  to  such  settlement  of  jurisdic- 
tion, shall,  on  the  petition  of  either  party  to  the  Congress  of  the 
United  States,  be  finally  determined,  as  near  as  may  be,  in  the  same 
manner  as  is  before  prescribed  for  deciding  disputes  respecting  territo- 
rial jurisdiction  between  different  States. 

§>  4.  The  United  States,  in  Congress  assembled,  shall  also  have  the 
sole  and  exclusive  right  and  power  of  regulating  the  alloy  and  value 
of  coin  struck  by  their  own  authority,  or  by  that  of  the  respective 
States ;  fixing  the  standard  of  weights  and  measures  throughout  the 
United  States;  regulating  the  trade  and  managing  all  affairs  with  the 
Indians,  not  members  of  any  of  the  States  ;  provided  that  the  legisla- 
tive right  of  any  State,  within  its  own  limits,  be  not  infringed  or  vio- 
lated ;  establishing  and  regulating  post  offices  from  one  State  to  an- 
other, throughout  all  the  United  States,  and  exacting  such  postage  on 
the  papers  passing  through  the  same,  as  may  be  requisite  to  defiray 
the  expenses  of  the  said  office  ;  appointing  all  officers  of  the  land  forces 
in  the  service  of  the  United  States,  excepting  regimental  officers ;  ap- 
pointing all  the  officers  of  the  naval  forces,  and  commissioning  all 
officers  whatever  in  the  service  of  the  U'nited  States ;  making  rules 
for  the  government  and  regulation  of  the  said  land  and  naval  forces, 
and  directing  their  operations. 

§  5.  The  United  States,  in  Congress  assembled,  shall  have  autho- 
rity to  appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  de- 
nominated, ".^  Committee  of  the  States,"  and  to  consist  of  one  de- 
legate from  each  State  ;  and  to  appoint  such  other  committees  and 
civil  officers  as  may  be  necessary  for  managing  the  general  affairs  of 
the  United  States  under  their  direction ;  to  appoint  one  of  their  num- 
ber to  preside ;  provided  that  no  person  be  allowed  to  serve  in  the 
office  of  president  more  than  one  year  in  any  term  of  three  years ;  to 
ascertain  the  necessary  sums  of  money  to  be  raised  for  the  service  of 
the  United  States,  and  to  appropriate  and  apply  the  same  for  defraying 
the  public  expenses  ;  to  borrow  money  or  emit  bills  on  the  credit  of 
the  United  States,  transmitting  every  half  year  to  the  respective  States 
an  account  of  the  sums  of  money  so  borrowed  or  emitted ;  to  build 
and  equip  a  navy  ;  to  agree  upon  the  number  of  land  forces,  and  to  make 
requisitions  from  each  State  for  its  quota,  in  proportion  to  the  n'/'-ober 
of  white  inhabitants  in  such  State,  which  requisition  shall  be  bindi.  S; 
and  thereupon  the  Legislature  of  each  State  shall  appoint  the  regi- 
mental officers,  raise  the  men,  clothe,  arm,  and  equip  them,  in  a  sol- 
dier-hke  manner,  at  the  expense  of  the  United  States;  and  the  officers 
and  men  so  clothed,  armed,  and  equipped,  shall  march  to  the  place 
appointed,  and  within  the  time  agreed  on  by  the  United   States,  in 
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Congress  assembled  ;  but  if  the  United  States,  in  Congress  assemblec^ 
shall,  on  consideration  of  circumstances,  judge  proper  that  any  State 
should  not  raise  men,  or  should  raise  a  smaller  number  than  its  quota, 
and  that  any  other  State  should  raise  a  greater  number  of  men  than  the 
quota  thereof,  such  extra  number  shall  be  raised,  officered,  clothed,  armed, 
and  equipped  in  the  same  manner  as  the  quota  of  such  State,  unless' 
the  Legislature  of  such  State  shall  judge  that  such  extra  number  cannot 
be  safely  spared  out  of  the  same,  in  which  case  they  shall  raise,  officer, 
clothe,  arm,  and  equip,  as  many  of  such  extra  number  as  they  judge 
can  be  safely  spared,  and  the  officers  and  men  so  clothed,  armed,  and 
equipped,  shall  march  to  the  place  appofnted,  and  within  the  tirap 
agreed  on  by  the  United  States  in  Congress  assembled. 

§  6.  The  United  States,  in  Congress  assembled,  shall  never  engage 
in  a  war,  nor  grant  letters  of  marque  and  reprisal  in  time  of  peace,  nor 
enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate 
the  value  thereof,  nor  ascertain  the  sums  and  expenses  necessary  for 
the  defence  and  welfare  of  the  United  States,  or  any  of  them,  nor  emit 
bills,  nor  borrow  money  on  the  credit  of  the  United  States,  nor  appro- 
priate money,  nor  agree  upon  the  number  of  vessels  of  war  to  be  built 
or  purchased,  or  the  number  of  land  or  sea  forces  to  be  raised,  nor  ap- 
point a  commander-in-chief  of  the  army  or  navy,  unless  nine  States 
assent  to  the  same,  nor  shall  a  question  on  any  other  point,  except  for 
adjourning  from  day  to  day,  be  determined,  unless  by  the  votes  of  a 
majority  of  the  United  States  in  Congress  assembled. 

§  7.  The  Congress  of  the  United  States  shall  have  power  to  adjourn 
to  any  time  within  the  year,  and  ^'>  any  place  within  the  United  States, 
so  that  no  period  of  adjournme»,c  be  for  a  longer  duration  than  the  space 
of  six  months,  and  shall  publish  the  journal  of  their  proceedings  monthly, 
except  such  parts  thereof  relating  to  treaties,  alliances,  or  military  opera- 
tions, as  in  their  judgment  require  secrecy  ;  and  the  yeas  and  nays  of  the 
delegates  of  each  State,  on  any  question,  shall  be  entered  on  the  jour- 
nal, when  it  is  desired  by  any  delegate ;  and  the  delegates  of  a  State, 
or  any  of  them,  at  his  or  their  request,  shall  be  furnished  with  a  tran- 
script of  the  said  journal,  except  such  parts  as  are  above  excepted,  to 
lay  before  the  legislatures  of  the  several  States. 

Art.  10.  The  committee  of  the  States,  or  any  nine  of  them,  shall  be 
authorized  to  execute,  in  the  recess  of  Congress,  such  of  the  powers 
of  Congress  as  the  United  States,  in  Congress  assembled,  by  the  con- 
sent of  nine  States,  shall,  from  time  to  time,  think  expedient  to  vest 
them  with  ;  provided  that  no  power  be  delegated  to  the  said  committee, 
for  the  exercise  of  which,  by  the  articles  of  confederation,  the  voice  of  nine 
States,  in  the  Congress  of  the  United  States  assembled,  is  requisite. 

Art.  11.  Canada  acceding  to  this  confederation,  and  joining  in  the 
measures  of  the  United  States,  shall  be  admitted  into,  and  entitled  to 
all  the  advantages  of  this  Union :  but  no  other  colony  shall  be  admit- 
ted into  the  same,  unless  such  admission  be  agreed  to  by  nine  States. 

Art.  12.  All  bills  of  credit  emitted,  moneys  borrowed,  and  debts  con- 
tracted by  or  under  the  authority  of  Congress,  before  the  assembling 
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of  the  United  States,  in  pursuance  of  the  present  confederation,  shall 
be  deemed  and  considered  as  a  charge  against  the  United  States,  for 
payment  rmd  satisfaction  whereof  the  said  United  States  and  the  pub- 
lic faith  are  hereby  solemnly  pledged. 

Art.  13.  Every  State  shall  abide  by  the  determination  of  the  United 
States,  in  Congress  assembled,  in  all  questions  which  by  this  confe- 
deration are  submitted  to  them.  And  the  articles  of  this  confedera- 
tion shall  be  inviolably  observed  by  every  State,  and  the  Union  shall 
be  perpetual ;  nor  shall  any  alteration  at  any  time  hereafter  be  made 
in  any  of  them,  unless  such  alteration  be  agreed  to  in  a  Congress  of 
the  United  States,  and  be  afterwards  confirmed  by  the  legislature  of 
every  State. 

And  whereas  it  hath  pleased  the  great  Governor  of  the  world  to  in- 
cline the  hearts  of  the  legislatures  we  respectively  represent  in  Con- 
gress, to  approve  of,  and  to  authorize  us  to  ratify  the  said  articles  of 
confederation  and  perpetual  Union,  Know  ye,  that  we,  the  under- 
signed delegates,  by  virtue  of  the  power  and  authority  to  us  given  for 
that  purpose,  do,  by  these  presents,  in  the  name  and  in  behalf  of  our 
respective  constituents,  fully  and  entirely  ratify  and  confirm  each  and 
every  of  the  said  articles  of  confederation  and  perpetual  union,  and  all 
and  singular  the  matters  and  things  therein  contained.  And  we  do 
further  solemnly  plight  and  engage  the  faith  of  our  respective  constitu- 
ents, that  they  shall  abide  by  the  determination  of  the  United  States,  in 
Congress  assembled,  in  all  questions  which  by  the  said  confederation 
are  submitted  to  them  ;  and  that  the  articles  thereof  shall  be  inviolably 
observed  by  the  States  we  respectively  represent,  and  that  the  Union 
shall  be  perpetual.  In  witness  whereof,  we  have  hereunto  set  our 
hands,  in  Congress. 

Done  at  Philadelphia,  iii  the  State  of  Pennsylvayiia,  the  9th  day 
of  July,  in  the  year  of  our  Lo^d  1778,  and  in  the  third  year  of  the 
Independence  of  America. 

NEW  HAXPSHIRE.  CONNECTICUT. 

Josiah  Bartlett,  Roger  Sherman, 

John  Wentworth,  Jr.  Samuel  Huntingdon, 

OUver  Wolcott, 
MASSACHUSETTS  BAT.  Titus  Hosmcr, 

John  Hancock,  Andrew  Adams. 

Samuel  Adams, 

Elbridge  Gerry,  new  york. 

Francis  Dana,  Jas.  Duane, 

James  Level,  Fra.  Lewis, 

Samuel  Holten,  Wm.  Duer, 

Gouv.  Morris. 

RHODE    ISLAND,  &C. 

William  EUery,  new  jerset. 

Henry  Marchant,  Jno.  Witherspoon, 

Jolin  Collins.  Nath.  Scudder. 
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PEXNSTLVASIA. 

Robert  Morris, 
Daniel  Roberdeau, 
Jona.  Bayard  Smith, 
William  Clingan, 
Joseph  Reed. 

DELAWARE. 

Thos.  M'Kean, 
John  Dickinson, 
Nicholas  Van  Dyke. 

MARYLAND. 

John  Hanson, 
Daniel  Carroll. 

VIRGINIA. 

Richard  Henry  Lee, 
John  Bannister, 
Thomas  Adams, 
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Jno.  Harvie, 

Francis  Lightfoot  Lee. 

NORTH  CAROLINA* 

John  Penn, 
Cons.  Harnett, 
Jno.  Williams. 

SOUTH  CAROLINA. 

Henry  Laurens, 
William  Henry  Drayton, 
Jno.  Matthews, 
Richard  Hutson, 
Thomas  Heyward,  Jr. 

GEORGIA. 

Jno.  Walton, 
Edwd.  Telfair, 
Edwd.  Langworthy. 
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